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United States Court of Appeals for the 

District of Columbia 

OCTOBER TERM, 1935. 

No. 6365 

RAYMOND F. GARRITY, APPELLANT, 

vs. 

DISTRICT OF COLUMBIA et al., APPELLEES. 


Motion to Amend Assignment of Errors. 

J 

Now comes the appellant and moves the court to ijnsert 
as a new assignment numbered 14(a) the following: 

14(a). In refusing to make the findings of facjt re¬ 
quested by appellant as plaintiff and in striking the jsame 
from the record (see Record, pp. 41-6). 

Appellant shows to the Court in this connection thait the 
said request was filed on June 29, 1934, it was stricken from 
the record on the same day and an exception was note4 (R. 
46), and the bill of exceptions (R. 88) states this action as 
one of the exceptions relied upon, which bill of exceptions 
was not signed until November 6, 1934; that the omission 
to include the same in the assignment of errors as file4 was 
due to a clerical inadvertence; that the appellees are fully 
cognizant of the fact that the matter is to be presented to 
this Court and that no surprise or injustice will be suffered 
by the appellees by the granting of this motion, but serious 
injustice mav be suffered bv the appellant bv its denis 1. 

WILLIAM C. SULLIVAN, 

Attorney for Appellant. 

Wp pormpnt • 

E. BARRETT PRETTYMAN, 

VERNON E. WEST, 

Corporation Counsel. 
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Endorsed: No. 6365. Raymond F. Garritv, Appellant, 
vs. District of Columbia et al., Appellees. Motion to 
Amend Assignment of Errors. United States Court of 
Appeals for the District of Columbia. Filed Sep. 30, 1935. 
Henry W. Hodges, Clerk. 

*#**#*# 

April Term, 1935. 

No. 6365. 

Raymond F. Garrity, Appellant, 


vs. 

District of Columbia et al. 

On consideration of the motion for leave to amend the 
assignment of errors in the above entitled cause, it is or¬ 
dered that the motion be and it is hereby granted. 

Per Mr. Chief Justice MARTIN. 

October 5, 1935. 
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United States Court of Appeals fojr the 

District of Columbia 

No. 6365. 

Raymond F. Garrity, Appellant, 

vs. 

District of Columbia, a Body Corporate, Zoning Commis¬ 
sion of tfie District of Columbia, Melvin C. Hazen, 
et al. 

a Supreme Court of the District of Columbi^. 

In Equity. 

No. 54329. 

Raymond F. Garrity, Plaintiff, 

vs. 

1. District of Columbia, a body corporate; 2. Zoning Com¬ 
mission of the District of Columbia; 3. Lutlier Hj. Reich- 
elderfer; 4. Herbert B. Crosby; 5. John C. Gotvjals; the 
said defendants numbered 3, 4 and 5 constituting the 
Commissioners of the District of Columbia; 6. lUlvsses 
S. Grant, III; 7. David Lynn; the said defendants num¬ 
bered 3, 4, 5, 6 and 7 constituting the Zoning Commission 
of the District of Columbia; and 8. John W. Oehmann, 
Inspector of Buildings of the District of Columbia, De¬ 
fendants. 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause. 
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1 Bill for Mandatory Injunction, Sc. 

Filed May 10,1932. 

In the Supreme Court of the District of Columbia. 

Equity. No. 54329. 

Raymond F. Garrity, Plaintiff, 

vs. 

1. District of Columbia, a body corporate; 2. Zoning Com¬ 
mission of the District of Columbia; 3. Luther H. Reich- 
elderfer; 4. Herbert B. Crosby; 5. John C. Gotwals; the 
said defendants numbered 3, 4 and 5 constituting the 
Commissioners of the District of Columbia; 6. Ulysses 
S. Grant, III; 7. David Lynn; the said defendants num¬ 
bered 3, 4, 5, 6 and 7 constituting the Zoning Commission 
of the District of Columbia, and in their own right; and 
8. John W. Oehmann, Inspector of Buildings of the Dis¬ 
trict of Columbia, Defendants. 


The original bill of complaint of Raymond F. Garrity re¬ 
spectfully shows to the Court, as follows: 


1. The plaintiff is a citizen of the United States and a 
resident of the District of Columbia, and brings this suit 
in his own right. 

2. The defendant District of Columbia is a municipal 
corporation; the defendants Luther H. Reichelderfcr, Her¬ 
bert B. Crosby, John C. Gotwals, Ulysses S. Grant, III, 

David Lvnn and John W. Oehmann are citizens of the 

•/ 

United States and residents of the District of Columbia. The 
defendant Zoning Commission of the District of Columbia 
was created bv an Act of the Congress of the United 
2 States approved on the 1st day of March, A. D. 1920. 

All of the defendants other than the defendant John 
W. Oehmann are sued in their own right. The defendants 
Luther H. Reichelderfer, Herbert B. Crosby and John C. 
Gotwals are Commissioners of the District of Columbia, 
the defendant Ulysses S. Grant, III, is the officer in charge 
of public buildings and grounds of the District of Columbia, 
the defendant David Lynn is Superintendent of the United 
States Capitol building and grounds, and in their said ca¬ 
pacities the said last five named individual defendants con- 
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stitute the defendant Zoning Commission of the District of 
Columbia, and they are also sued in that capacity. The 
said defendants Luther H. Reichelderfer, Herbert B. Crosby 
and John C. Gotwals are also sued as the Commissioners 
of the District of Columbia charged by the aforementioned 
Act of Congress with enforcing the provisions 
of the orders and regulations adopted by the 
Commission. The defendant John W. Oehmann H Inspec¬ 
tor of Buildings of the District of Columbia an<^ is sued 
as such. 

3. The plaintiff is the owner of lands and premises in 
the District of Columbia known and described for purposes 
of assessment and taxation as parcel 55/221, whicjih is the 
same property described in Exhibit L, hereinafter men¬ 
tioned as parcel 55/211, which lands and premises are more 
particularly described as follows: 

Part of the tract of land called ‘ 4 Pretty Prospect”, now 
“Connecticut Avenue Addition to Cleveland Park,” de¬ 
scribed as follows: Beginning for the same on the South 
line of Macomb Street, Sixty (GO) feet wide, at a point dis¬ 
tant North Eighty-nine (89) degrees fifty-four (54) minutes 
East, Two hundred and twenty-seven and nineteen hun¬ 
dredths (227.19) feet from the Easterly line of Connecticut 
Avenue, and running thence with said line of Macomb 
Street, North Eighty-nine (89) degrees fifty-four ($4) min¬ 
utes East, Two hundred and thirty-one and six hundredths 
(231.06) feet to a point of curve; thence deflecting to 
3 the left with the arc of a circle, the radius of which 
is Five hundred and thirtv-three and fiftv-one hun- 
dredths (533.51) feet, One hundred and thirty-one and thir¬ 
teen hundredths (131.13) feet more or less, to the Easterly 
line of the land conveyed to John Sherman by Deed re¬ 
corded in Liber 2227 folio 324 of the Land Records of the 
District of Columbia; thence with said Easterly line, South 
Four (4) degrees fifteen (15) minutes West, One ljundred 
and forty-one and ninety-four hundredths (141.94) feet to 
the North line of the land conveyed to the United States 
of America bv Deed recorded in Liber 5721 folio 17$ of the 
said Land Records; thence with said North line, South 
Eighty-nine (89) degrees fifty-four (54) minutes West, 
Three hundred and fifty and fifty-six hundredths (1350.56) 
feet; and thence Northerly One hundred and twenty-five 
(125) feet to the place of beginning, except the part thereof 


thejreof and 
said Zoning 
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at the East end of the said tract heretofore dedicated to 
the District of Columbia for a public alley, which public 
alley now bounds the same on the East. 

Subject to the building restriction line Fifteen (15) feet 
South of the South line of Macomb Street, as shown on plat 
of dedication of said street recorded in Liber Xo. 13 folio 
118 of the Records of the Office of the Surveyor of the Dis¬ 
trict of Columbia. 


The said parcel has an area of approximately forty-three 
thousand two hundred and ninety-nine (43,299) square feet 
with a frontage on Macomb Street of Three hundred and 
forty-eight and twenty-four hundredths (348.24) feet and a 
depth of One hundred and twenty-five (125) feet on its "West 
line and One hundred and forty-one and ninety-four hun¬ 
dredths (141.94) feet on its East line, the South line of the 
parcel being the dividing line between the said parcel 55/221 
and parcel 55/212, which latter parcel is the property of the 
United States of America as part of its parkway project 
and separates plaintiff’s lands and premises from the pub¬ 
lic high wav known as Klingle Road. The Macomb Street 
frontage of said parcel 55/221 is distant at its West end 
Two hundred and twentv-seven and nineteen hundredths 
(227.19) feet from Connecticut Avenue. Plaintiff’s said 
parcel is bounded on the East by the public alley heretofore 
dedicated bv him as aforesaid. 

4. Heretofore, to-wit, on the 1st day of March, A. D. 1920, 
the Congress of the United States enacted a statute 
4 entitled “An Act Regulating the Height, Area and 
Use of Buildings in the District of Columbia, and to 
Create a Zoning Commission, and for Other Purposes”, 
which Act constitutes the sole authoritv and claim for the 
functioning of the defendant the Zoning Commission of the 
District of Columbia, and of the individual defendants con¬ 
stituting the menibership thereof and of the defendants the 
Commissioners of the District of Columbia in assuming to 
enforce the provisions of said Act and the orders and regu¬ 
lations assumed to have been adopted by the defendant 
Zoning Commission of the District of Columbia, and also 
the sole authoritv and claim for the committing bv the vari- 
ous defendants of the grievances, matters and things here¬ 
inafter stated. 

The said Act defined the purposes of the defendant Zon¬ 
ing Commission, provided that “it shall have all the powers 
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and perform all the duties hereinafter specified”,| and di¬ 
rected that within six months after the passage ofl the Act 
the said Commission i ‘ shall divide the District of Columbia 
into certain districts to be known, respectively, as height, 
use and area districts, and shall adopt regulations'specify¬ 
ing the height and area of buildings thereafter to bg erected 
or altered therein, and the purposes for which buildings 


and premises therein may be used”, subject to certain pro¬ 
visos, including the proviso “that in residence districts the 
usual accessories of a residence located on the same lot in¬ 
cluding the office of a physician, dentist or other person, and 
including a private garage containing space for not more 
than four automobiles shall not be prohibited,” by which 
language and proviso as plaintiff is advised and Relieves, 


and accordingly avers, Congress manifested the intention 
and declared that the defendant Zoning Commission and the 
defendant members thereof were onlv authorized tb estab- 
Jisli one class of residence use districts, and that they 
5 were not to have authority and thev were not bv Con- 
gross authorized to create different classes of resi¬ 
dence districts and that the defendants the Commissioners 
of the District of Columbia were not to enforce janv at- 
tempted order or regulation assumed to be adopted by the 
said Zoning Commission undertaking to create more than 
one class of residence districts. 

5. Bv the fourth section of the said Act of Congress, it 
was further provided that after public hearing therein pro¬ 
vided for, the defendant Zoning Commission shah “defi¬ 
nitely determine the number and boundaries of the Dis¬ 
tricts which it is hereby authorized and directed to establish, 
and shall specify the height and area of the buildings which 
may thereafter be erected therein, and shall prescribe the 
purposes for which such buildings thereafter erected may 
or may not be used. Said districts so established shall not 
be changed except on order of said Commission after pub¬ 
lic hearing. Said Commission may initiate such cjhanges 
or they may be initiated upon the petition of the owiiers af¬ 
fected. Where the proposed change is to add a contiguous 
area to a use, height or area district the owners of it least 
50 per centum of the street frontage proposed to be changed 
must join in the petition: provided, that if the frontage 
proposed to be changed is not a contiguous area the pwners 
of at least 50 per centum of a frontage within the apea not 
less than three blocks in length must join in such petition be- 
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fore it mav be considered bv said commission A By Section 
% * •/ 

5 of the said Act of'Congress, the defendant Zoning Commis¬ 
sion was authorized and empowered to make such orders 
and adopt such regulations not inconsistent with law as 
may be necessary to accomplish the purposes and carry into 
effect the provisions of the Act subject to certain provisions 
not now material, by which language and other language 
throughout the said Act, as plaintiff is advised and 
(> believes, and accordingly avers, Congress manifested 
and declared the intention that the said Zoning Com¬ 
mission should within six months of the passage of said 
Act establish certain height, area and use districts and 
determine the number and boundaries thereof, specifying 
the height and area of buildings to be erected in the respec¬ 
tive districts and the purposes for which such buildings 
might, and those for which they might not be used, and 
that thereafter the Commission might change any particu¬ 
lar property from one district to another, whether height, 
area or use or one or more of them, and might make orders 
and adopt regulations to accomplish the purposes and to 
carry into effect the provisions of the said Act by comply¬ 
ing with the provisions of the Act in that regard, but that 
the authority of the said Zoning Commission to create 
classes of districts as distinguished from transferring a 
given property from one district to another was exhausted 
by the original establishment within six months of the date 
of the Act of the height, area and use districts, which should 
be so established within that time, and that the power and 
authority to make' and adopt orders and regulations was 
likewise exhausted by the making and adoption of the origi¬ 
nal orders and regulations as hereinafter fully stated. 
Plaintiff is also advised and believes and accordingly avers 
that no provision may be found anywhere in the said Act 
of Congress extending to anyone whether land owner or 
not any interest in or any right to be heard upon the ques¬ 
tion of the zoning, or the change of zoning, of any property 
a greater distance from their residence or ownership than 
the three blocks mentioned in said Section 4. 

6. In compliance with the aforesaid Act of Congress, the 
defendant Zoning Commission, by its then members, did on, 
to-wit, the 30th day of August, A. D. 1920, establish height, 
area and use districts to become effective on that day, 
7 and assumed to provide that they should remain in 
full force until modified and amended by subsequent 
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regulations adopted by the Zoning Commission after public 
hearing as prescribed by law, whereby the said Zoning Com¬ 
mission assumed to establish four classes of use districts: 
residential, first commercial, second commercial and indus¬ 
trial, and to define the uses for which buildings and prem¬ 
ises in the respective districts might be erected and used; 
four classes of height districts, 40 feet, 55 feet, 85 feet 
and 110 feet districts, and four classes of area cfistricts, 
A, B, C, and D, and adopted various regulations |govern¬ 
ing the several respective districts which, so far as material, 
will be referred to hereinafter. In connection w itll the es¬ 
tablishment of such height, area and use districts, the de¬ 
fendant Zoning Commission adopted certain regulations 
and accompanied the same by certain maps, and also by 
“Official Height, Area and Use Atlases,” which are made 
in terms parts of such regulations, declaring that the height, 
area and use districts were shown on the maps and their 
precise boundaries on the atlases, by reference to which 
maps and atlases it appears that the plaintiff’s lands and 
premises hereinbefore described were placed in! 40-foot 
height, A area and Residential use districts. 

7. By the terms of the regulations so promulgated on the 
30th day of August, A. D. 1920, it is provided as follows, 
with respect to residential districts: 

“In the residential district all buildings and premises, 
except as otherwise provided in these regulations, shall 
be erected for and used exclusively as 

1. Dwellings. 

2. Apartment houses or tenements. 

3. Hotels. 

4. Lodging or boarding houses. 

5. Churches. 

8 6. Private clubs. 

7. Hospitals or sanitariums. 

8. Institutions of an educational, philanthropic or ele- 
lnosvna rv character. 

9. Transportation rights of way or passenger stations. 

10. Farms, truck gardens, nurseries or greenhouses. 

11. Sand, gravel or clay pits. 

“The usual accessories of a residence, located on the 
same lot with that residence and not involving the Conduct 
of a business but including the office of a physician, dentist 
or other person residing on the premises and including 
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also one private garage located not less than fifty feet back 
from the front building* line of such lot or, in the case of 
a dwelling* only, in a fireproof compartment, within, adjoin¬ 
ing* or forming an addition to such dwelling, or one private 
stable not less than fifty feet back of the front building 
line of such lot and opening upon a public alley, and includ¬ 
ing* also home occupations engaged in by the occupants of 
a dwelling* not involving the conduct of a business on the 
premises: Provided, that no window display nor any sign 
other than a name plate not exceedingly one square foot 
in area, and bearing only the name and occupation of the 
occupant shall be allowed as appertaining* to use as offices 
or for home occupation as permitted under this section. 
(Order of February S, 1921.) 

“Provided, that in the residential district a public garage 
where no repair facilities are maintained, may be estab¬ 
lished, erected or enlarged if, when permit is issued, there 
are on file with the Commissioners of the District of Colum¬ 
bia, the written consents of the owners of a 75 per cent of 
(a) the property within the square where it is proposed to 
establish, erect or enlarge such garage, and (b) any other 
property within 200 feet of the proposed establishment 
and not separated therefrom by a street; Provided, how¬ 
ever, that no part 1 of said garage shall be within 75 feet 
of any street building line. In computing the area of con¬ 
sents required under this regulation, so much of the prop¬ 
erty as is used as public garages or stables shall be counted 
as consenting. And provided, further, that private garages 
housing not more than two steam or motor driven vehicles 
and not appurtenant to a dwelling may be erected without 
consents when located 50 feet or more back of the building 
line of the nearest street, if abutting and opening directly 
upon a public alley. 

“The Commissioners of the District of Columbia mav 
issue permits for a period of not more than one year for 
the erection in the residential district of buildings for com¬ 
merce or industry, where such buildings are inci- 
9 dental to the residential development; and may issue 
permits for temporary use of premises by fairs, 
circuses or carnivals upon compliance with the Police Regu¬ 
lations of the District of Columbia.’’ 


With respect to the height district, the aforesaid regu¬ 
lations provide as follows: 
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“In order to regulate the height of buildings, tljie Dis¬ 
trict of Columbia is hereby divided into height districts, 
of which there shall be four, known as: 

(a) 40 foot district. I 

(b) 55 foot district. 

(c) 85 foot district. | 

(d) 110 foot district. j 

“These districts are shown on the map attached jhereto 

designated as the ‘ Height Map.’ 

“Except as herein specifically provided, no 
be altered, constructed or raised so as to exceed the 
herebv established for the district wherein such b 
is located. 

“In the district designated as the 40 foot district 
‘Height Map,’ no building shall exceed 40 feet 
stories in height. 

“In the district designated as the 55 foot district 
‘Height Map,’ no building shall exceed 55 feet in 

“In the district designated as the S5 foot district 
‘Height Map,’ no building shall exceed 85 feet in 

“In the district designated as the 110 foot district 
‘Height Map,’ no building shall exceed 110 feet in 

“The foregoing requirements in the height district 
be subject to the following exceptions and regulatio 

“1. Grain elevators or gas tanks mav be erected 
exceed 110 feet in height, upon approval of the 
sioners of the District of Columbia. 

“2. The provisions of the Act of June 1, 1910, las to 
spires, towers, domes, pinnacles, pent houses over elevator 
shafts, ventilation shafts, chimneys, smoke stacks, and fire 
sprinkler tanks, shall continue in full force and effecjt. 

“3. In the 85 foot and the 110 foot districts, the maxi¬ 
mum heights authorized above mav be increased 
10 bv not more than 5 feet if bv such increased height. 

the building may be made to conform to the height 
of an adjoining building heretofore erected. 

“4. The above limits are maximum limits and no build¬ 
ing shall exceed in height those limits imposed by the Act 
of Congress approved June 1, 1910, regulating the height 
of buildings in the District of Columbia, or otherwise im¬ 
posed by the Building Regulations. 

“5. Public or semi-public buildings of an institutional 
or monumental character may exceed the height rbgula- 
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tions for the district in which such buildings are to be 
located when set back from the established building lines 
and all lot lines one foot for each foot of excess height. 

“6. Churches mav be erected to a height in excess of 
that authorized in the district in which located upon the 
approval of plans by the Commissioners of the District of 


Columbia. 

“7. One familv dwellings in the 40 foot district mav be 
increased in height bv not more than 10 feet when two side 
yards of not less than 15 feet each are provided. 

“8. In the 40 and 55 foot height districts, buildings mav 
be erected to a height not exceeding 85 feet, if removed 
from all lot lines by a distance at least equal to the height 
of the building. 

“9. On through lots 100 feet or less in depth the height 
of building mav be measured from the curb level of either 
street. On through lots more than 100 feet deep the* height 
regulations and basis of height measurement for the street 
permitting the greater height shall apply to a depth of 100 
feet only from that street. 

“10. On corner and triangular lots when the height is 
determined by the width of the street the width of the wider 
street shall govern, but not to exceed a depth of 100 feet 
measured along the building line of the narrower street. 

“11. Nothing in these regulations shall prevent the erec¬ 
tion in any height district of a building complying with the 
requirements of the 40 foot height district.” 


The provisions of the said regulations concerning area 
districts in general, and “A” area districts in particular, 
are as follows: 


“In order to regulate the area of yards and courts and 
the percentage of lot which may be occupied by buildings 
hereafter erected 1 or enlarged, the District of Columbia is 
hereby divided into area districts of which there 
11 shall be four, known as 4 A’, 4 B’, 4 C’and 4 D\ These 
districts are shown upon the map attached hereto, 
designated as 4 Area Map.’ 

4 4 Except as hereinafter provided, no building shall be 
erected, nor shall an existing building be structurally al¬ 
tered, enlarged or rebuilt except in conformity with these 
regulations. No lot 1 area shall be so reduced or diminished 
in area that the yards, courts or open spaces shall be smaller 
than prescribed by these regulations. 
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“In the ‘A’ area district the minimum dimensions of 
yards and courts, and the maximum percentage of lot occu¬ 
pancy shall be as follows: 

“Rear Yard: There shall be a rear yard having a depth 
of not less than 15 per cent of the depth of the lojt. This 
yard need not exceed 25 feet in depth provided it has a 
depth of not less than 5 inches for each foot of building 
height. ! 

“Side Yard: There shall be at least one side ylard not 
less than 5 feet wide, nor less than 2 inches wide for each 
foot of building height, nor less than 2 inches wide f|or each 
foot of building length. 

“Open Court: An open court shall be not less than 5 
feet wide nor less than 2 1 / 4 inches wide for each foot of 
height of such court, nor less than 2 1 / 4 inches wide for each 
foot of length of such court from the closed end. 

“Enclosed Court: An enclosed court shall be not less 
than 6 feet wide nor less than 3 inches wide for each foot 
of height of such court, nor shall its area be less than 
twice the square of its required least dimension. 

“Percentage of Lot Occupancy: No building, with its 
accessory buildings, shall occupy in excess of 40 per cent 
of an interior lot, nor in excess of 50 per cent of a [corner 
lot nor in excess of 60 per cent of a triangular lot.f’ 

8. Notwithstanding, as aforesaid, the want of authority 
or power in the defendant Zoning Commission to create 
new classes of districts from time to time, and notwith¬ 
standing the legislative mandate requiring the Zoning Com¬ 
mission to deal separately with matters of height, upe and 
area, the said Zoning Commission, long after the exhaus¬ 
tion of its power as aforesaid, by its action of the 30ih day 
of August, A. D., 1920, in establishing height, area and use 
districts, and in promulgating regulations, undertook 
12 and assumed to create a new and additional class 
of district, designating same “A Restricted’!’, and 
in so doing dealt, not with the subject of area at a}l, but 
with that of use, thus commingling and confusing thb sub¬ 
jects of use and area, in plain violation of the statutory 
provisions and requirements on the subject. 

The assumed regulation, attempted to be interpolated 
by amendment, thereby seeking to create “ ‘A’ Restricted” 
area districts, was in turn amended on, to-wit, thd 24th 
day of May, A. D., 1926, and on, to-wit, the 7th day of j May, 
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A. D., 1928, and a^ the same is now assumed and attempted 
to be enforced by the defendant Zoning Commission it is 
in the words and figures following: 

‘‘In the ‘A’ restricted-area district the minimum dimen¬ 
sions of yards and courts and the maximum percentage 
of lot occupancy shall be the same as for ‘A’ area district. 
No building shall be erected or altered for use as an apart¬ 
ment house, flat, hotel, or community house, nor shall anv 
building or premise be used for these purposes, but shall 
be erected or altered for use only as a wholly detached 
single-family dwelling with two side yards, church, school, 
or passenger station. 7 ’ 

Though even in transferring properties from one district 
to another, the said defendant Zoning Commission is re¬ 
quired to afford a public hearing in advance of taking 
action, it proceeded in its attempt to establish such new 
area district by according a hearing in form only, inasmuch 
as it considered matters not presented at the hearing at 
all, it permitted parties to participate in such supposed 
hearing who had 1 no interest in the property proposed to 
be transferred to the so-called “ ‘A’ Restricted” area, 
neither living within, or owning property within, three 
blocks of such property proposed to be transferred, even 
persons not being property owners at all, including civic 
associations. Instead of considering properties upon their 
separate and individual merits, it grouped large masses 
of individual and widely scattered properties for 
13 hearing en bloc at the same session. After going- 
through the form of attempting to create such “ ‘A’ 
Restricted” area, it classified within the same all proper¬ 
ties listed as possibly subject to such classification, as to 
which no specific protest or objection had been made, with¬ 
out consideration of the merits of the jn’oposition whether 
they should be so classified, reserving therefrom for more 
than a year all as to which protest or objection was made, 
for the avowed purpose of avoiding a judicial attack upon 
the legality of its action in so doing, and when it finally 
came to pass upon the properties so reserved, including 
the property of the plaintiff, hereinbefore described, it then 
proceeded en bloc as aforesaid, permitting anyone to par¬ 
ticipate in the hearing, regardless of their interest therein, 
considering information derived elsewhere than at the pub- 
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lie hearing itself, and upon the express theory aijd sup¬ 
posed principle that the burden of proof was upon the indi¬ 
vidual property owner to show that his property should 
not be transferred to such supposedly newly created| classi¬ 
fication, though prior thereto the said Zoning Commission 
had always proceeded upon the principle that no property 
should be transferred from one district to another without 

i 

overwhelming proof of a necessity therefor, and th$ order 
of the said Zoning Commission of the 24th day off June, 
A. D., 1924, by which the property of the plaintiff, jierein- 
before described, was assumed to be transferred jto the 
so-called “ ‘A’ Restricted’’ area, is in the words and fig¬ 
ures following: 

“Change from ‘A’ area to ‘A Restricted’ area: 

“All property exempted from 4 A Restricted’ area when 
4 A Restricted’ area districts were originally created on 
October 31, 1923, being lots and parcels located in or near 
the following squares: 1663, 1744, 1746, 1758, E175S, 1759, 
1760, 1761, 1762, 1763, 1764, 1765, 1766, 1767, 1768L 1769, 

1816, 1839, 1840, 1842, 1843, 1844, 1846, 1847, 1850 1851, 

1852, 1853, 1859, 1860, 1863, 1874, 1878, 1879, 1881 1885, 

1905, 1956, 1957, 1958, 1973, 1982, 1983, 1986 1988, 
14 2027, 2029, 2035, 2037, 2038, 2040, 2046, 2049u 2052, 

2056, 2058, 2059, 2061, 2062, 2065, 2067, 2066 2084, 
2103, 2106, 2113, 2121, 2128, 2129, 2132, 2135, 2136 2138, 

2212, 2214, 2215, 2221, 2234, 2237, 2262, 2267, 2268 t 2274, 

2286, 2652, 2653, 2657, 2710, 2976, 3163, 3170, 3191^; pro¬ 

vided, however, that should an owner desire to construct 
on any of the above lots or parcels a residential develop¬ 
ment prohibited in the ‘A Restricted’ area, because he 
believes the ground unsuited for such purpose, the Zoning 
Commission will give consideration on its merits tt> such 
application wdien accompanied by description, sketches or 
plans of buildings proposed.” 

Plaintiff’s said parcel 55/221 was assumed to be included 
in the aforesaid order by the designation therein of Square 
2215, in which square according to the assessment records 
the said parcel is located. 

Plaintiff is advised and believes, and accordingly tavers, 
that the supposed order of the 24th day of June, A. D., 
1924, set out in the preceding paragraph hereof, ip null 
and void for the reasons hereinbefore stated, and also 
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because, in the first place, the descriptions of the proper¬ 
ties attempted to he transferred to 44 ‘A’ Restricted” area 
are too indefinite'to have any legal effect, and in the second 
place, the provision assumed to be attached to the said 
order constitutes an attempted usurpation by the said 
Zoning Commission of authority withheld from it by Con¬ 
gress, and renders the attempted order in its entirety null 
and void. 

9. By virtue of the proviso to the said assumed order 

of the 24th day of June, A. D. 1924, 44 Provided, however, 

that should an owner desire to construct on anv of the 

* 

above lots or parcels a residential development prohibited 
in the 4 A Restricted 7 area, because he believes the ground 
unsuited for such purpose, the Zoning Commission will 
give consideration on its merits to such application when 
accompanied by description, sketches or plans of buildings 
proposed, 77 the said Zoning Commission has assumed to 
set itself up as a censor, architecturally, artistically and 
otherwise, 1 as to the type, character and appearance 
15 of building which it will permit to be erected on 
lands and premises attempted to be classified as in 
the “ ‘A 7 Restricted 77 area, and the practice has now be¬ 
come established with the Zoning Commission of permit¬ 
ting owners of such lands, and indeed requiring them, 
when desiring to erect structures thereon not permitted 
by the language assumed to be adopted as defining such 
areas, to appear before the said Zoning Commission in 
executive session, and then and there to present descrip¬ 
tions, sketches and plans of the building proposed to be 
erected, frequently without affording any public hearing 
whatever, and bv this means the said Zoning Commission 
has attempted and assumed to nullify and abrogate the 
Congressional requirement of Section four of the Act of 
Congress that 44 said districts so established shall not be 
changed except upon order of said Commission after public 
hearing. 7 7 

10. Notwithstanding the invaliditv and nullitv of the 
aforesaid attempted classification by the defendant Zon¬ 
ing Commission of the so-called 44 ‘A 7 Restricted 77 areas, 
and of its action in assuming to classifv the hereinbefore 
described lands and premises as in such areas, the said 
defendant Zoning Commission has caused the plaintiff’s 
said lands and premises to be marked as in the 4 4 4 A 7 Re- 
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stricted” area, in its official atlases and maps, and its 
action in so doing- constitutes a cloud upon the title of the 
plaintiff. 

11. Plaintiff further avers that the location of liis said 
lands and premises and the surroundings of the same are 
such as to render them whollv unsuitable for the erection 
of dwellings of the character to which the so-called 66 ‘A’ 
Restricted” areas are assumed to be limited, or for anv 
other residential purpose than an apartment houde, and 
that for apartment house purposes the said lands anc. prem¬ 
ises have a value many times in excess o: ? their 
16 value for the so-called “ ‘A’ Restricted” usbs. 

12. The defendant Zoning Commission l^as as¬ 
sumed from time to time to modify and amend its saijl regu¬ 
lations, to transfer certain properties from district to dis¬ 
trict, whether use, height or area, and sometimes jone or 
more or all of them, and to change the designation of the 
same on the said maps and atlases in accordance with such 
transfers so assumed to be made bv it. 

13. Plaintiff’s said lands and premises, according to the 
district classification, regulations and maps and atlases are 
now zoned by the defendant Zoning Commission in the resi¬ 
dential use, the 40-foot height and the “ ‘A’ Restricted” 
area districts, as are the property immediately to the West 
of plaintiff’s, known as parcel 55/178, and the property on 
the North side of Macomb Street immediately facing plain¬ 
tiff’s said parcel 55/221 and the adjoining parcel to the 
West, 55/178, and the property next adjoining North of 
Macomb Street is zoned in the 40-foot height C area and 
residential use districts. To the South of plaintiff Is said 
parcel 55/221 is the public parkway known as parcel q5/212, 
hereinbefore referred to. At the Southeast corner ojF Con¬ 
necticut Avenue and Macomb Street, running from Macomb 
Street to the said parkway, are two lots each improved by 
a 5-story apartment house, one having a frontage of Sixty 
and thirty-six hundred (60.36) feet on Connecticut A[venue 
and the other a frontage of Seventy-six and eightv-three 
hundredths (76.83) feet on Connecticut Avenue, and both 
running back to the East approximately one hundred and 
thirty-seven (137) feet, which said apartment houses are 
separated from plaintiff’s said parcel only by the afore¬ 
mentioned parcel 55/178, with a frontage of Ninety (90) 
feet on Macomb Street and a length of but Thirtvbthree 
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and forty-seven hundredths (33.47) feet on its South 
17 line, and at the Northeast corner of Connecticut Ave¬ 
nue and Macomb Street is a 5-story apartment house 
building having stores on the ground floor with a frontage 
of One hundred and twenty-three and fifty-four hundredths 
(123.54) feet on Macomb Street and of Fifty-eight and sev¬ 
enty-five hundredths (58.75) feet on Connecticut Avenue. 

For the whole length and on both sides of Connecticut 
Avenue continuously from H Street on the South to Chevy 
Chase Circle on the North, a distance of about 5 miles, there 
is no property fronting on Connecticut Avenue which ac¬ 
cording to its record zoning cannot be used for apartment 
house purposes. Connecticut Avenue, as already stated, is 
but Two hundred and twenty-seven and nineteen hun¬ 
dredths (227.19)' feet distant from the West line of plain¬ 


tiff’s said parcel on its Macomb Street frontage and it is 


but One hundred and seventy-two and nineteen hundredths 


(172.19) feet distant from plaintiff’s said parcel on its 


South line. To the North of Macomb Street on the East 


side for a distance of One thousand three hundred and 


sixty-five and two hundredths (1,365.02) feet, that is to 
sav, from Macomb Street to the entrance to the Broadmoor 
apartment housb, the property is entirely improved with 
store buildings and gasoline service stations, and on the 
West side in the same area there is about to be erected a 


large moving picture theatre. Plaintiff’s said parcel 
55/221, while having a depth of One hundred and twenty- 
five (125) feet on its West line and One hundred and forty- 
one and ninety-four hundredths (141.94) feet on the East 
line, is of very rough and uneven topography, and is filled 
ground; from the Macomb Street frontage back approxi¬ 
mately 70 feet it is about on a three per cent grade, and 
there is a drop of about sixty (60) feet from the grade of 
Macomb Street'to the grade of Klingle Road. The inter¬ 
vening area between the South line of plaintiffs said 
property and the North line of Klingle Road consists 
18 of Government park lands, designated parcel 55/212. 

On the South side of Klingle Road is a section of a 
very large apartment house building known as the “Ken- 
nedv-Warrem” which extends to Connecticut Avenue on 
the West, and when completed will extend at least as far 
to the East as does the plaintitf’s property, the whole of 
the North side of the said “Kennedv-Warren” building 
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likewise fronting on Government parkway land on tlhe Soutli 
side of Klingle Road, as does the plaintiff’s property on 
the North side thereof as aforesaid. The topography of 
plaintiff’s lands and premises and the fact that the same is 
filled land prohibit its utilization for the building of private 
residences, because of the excessive cost of putting in 
proper foundations unless the residences should be of a 
very large and pretentious type, and there is no demand or 
market for such types of homes in the vicinity of plaintiff’s 
said lands and premises because of the surroundings of the 
same, if indeed any class of residences could be erected and 
marketed either for sale or rental on said parcel 55/221, 
in view of the value of the land itself and the cosi; of con¬ 
struction of any kind of a residence upon the same. On the 
other hand, an apartment house on said parcel w<j)uld add 
greatly to the beauty and desirability of the neighborhood, 
for it would not be economicallv feasible to erect a building 
of inferior design or construction thereupon, and | the site 
lends itself very advantageouslv to attractive terracing on 
the said frontage on the Government park area, thereby 
adding to the beauty of the parkway as well as of the whole 
neighborhood, and to the view and desirability of the struc¬ 
ture itself for residence purposes, whereas if smpll resi¬ 
dences should be erected on the said parcel they would pre¬ 
sent to the gaze of the users of the parkway a motley array 
of back yards on the sloping hillside with the usual 
19 attendant exhibitions of laundry, drying clothes, 
garbage containers, trash, etc. 

14. For the purpose of illustrating and visualizing to the 
Court plaintiff’s said lands and premises and some of the 
conditions surrounding the same the plaintiff files herewith 
marked Exhibits A, B, C, D, E, F, G, H, I, J and hi a con¬ 
tour map and also certain photographs upon each c^f which 
photographs will be found a notation stating the point at 
which the same was taken and what it depicts. 

15. Plaintiff further avers that the location of his said 
lands and premises and the surroundings of the s^me are 
such as to render them wholly unsuitable for the purposes 
for which they are now zoned as aforesaid, and that for 
apartment house purposes they have a value many times in 
excess of the value for the so-called 44 4 A’ Restricted” area 
uses. The property as now zoned is virtually unsaleable 

2—6365a 
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except at an extreme sacrifice whereas if the property 
should be rezoned as hereinafter prayed and as previously 
sought before said Zoning Commission it could be advan- 
tageously improved by the plaintiff or sold at an advan¬ 
tageous price to others. 

16. Entirelv aside from all of the foregoing considera- 
tions, by the application of the supposed 44 ‘A’ Restricted” 
regulation to the plaintiff’s hereinbefore described lands 
and premises, in connection with the circumstances and 
localitv surrounding the same, so classifving the same does 
not serve in any degree to protect the public health, secure 
the public safety, or to protect property in the District of 
Columbia, the express purposes for the enactment of the 
aforesaid Act of Congress of the 1st day of March, A.D. 
1920, and therefore the only purpose for which such classi¬ 
fication could lawfullv be made, but any such classification 
is detrimental to the public interest and constitutes a taking 

of property of the plaintiff without just compensa- 
20 tion or any compensation at all, and a deprivation of 

his property without due process of law, all in vio¬ 
lation of the constitutional guaranties in that regard, espe¬ 
cially in the light of the fact that no hearing was ever ac¬ 
corded upon the merits of the question whether plaintiff’s 
said property should be so classified. 

17. On, to-wit, the 17th day of September, A.D. 1931, 
plaintiff filed his petition with the defendant Zoning Com¬ 
mission accompanied by the consent of adjacent property 
owners, consisting in the aggregate of more than 50 per 
centum of a frontage within the area not less than three 
blocks in length, a copy of which petition, marked Exhibit 
L and prayed to be taken and read as a part hereof is here¬ 
with filed, wherein and whereby the plaintiff sought to have 
changed the zoning of said parcel 55/221 (designating the 
same therein by its former number 55/211) and 55/178 
from residential 40-foot height “ 4 A’ Restricted” area to 
residential 60-foot height 44 C” area, though as plaintiff is 
advised and believes, and accordingly avers, since the two 
parcels sought by the said petition to be changed in their 
zoning were and are contiguous to Lots 1 and 2 in Square 
2215, and as plaintiff’s own property constitutes consider¬ 
ably more than 50 per cent of the street frontage proposed 
to be changed there was no need to obtain the consent of 
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any other property owner or to have any other property 
owner join in his said petition. 

18. The defendant Zoning Commission held a public hear¬ 
ing upon the plaintiff’s said petition, Exhibit L, 0:1 the 7th 
day of October, A. 1). 1931, and thereafter on the 8 :h day of 
October, A. D. 1931, assumed to deny the sajme. At 
the said public hearing, the defendant Zoning Coijnmission 
received objections made to the requested chang^ by cer¬ 
tain civic bodies, including the Cathedral Heights-Oleveland 
Park Citizens Association, and its President in the person 

of Joseph Sanders, who is the owner of the ^outhern- 
21 most of the two apartment houses on Connecticut 

Avenue, that is to say, the one adjoining the Klingle 
Bridge, which are mentioned in paragraph 13 of this bill, 
and the said Joseph Sanders was so heard without declar¬ 
ing his property interest, which is that solely of a competi¬ 
tor, by reason of his ownership of an almost contiguous 
apartment house, but ostensibly as a matter of civic inter¬ 
est through the Association of which he is the President as 
aforesaid, and plaintiff is advised and believes, and accord- 
ingly avers, that the said defendant Zoning Coihmission 
had no power or authority to hear or consider objections 
interposed by others than owners within three (3) blocks 
of the property, the zoning of which was sought to be 
changed and that it was the duty of the said defendant to 
give to objections presented by those entitled so to do con¬ 
sideration only to the extent to which their merit entitle 
them, and the plaintiff is informed and believes, and accord¬ 
ingly avers, that no meritorious objection was presented. 

19. At the said public hearing the plaintiff presented a 
large front elevation of the apartment house proposed to 
be erected upon his said lands and premises, which he had 
prepared at a cost to himself of $350, and left saine with 
the defendant Zoning Commission for its use in considering 
and passing upon plaintiff’s said petition, Exhibit Li After 
action thereupon, as aforesaid, plaintiff called upon the said 
defendant Zoning Commission to return the same to him 
but it has wholly failed and neglected so to do aijd he is 
advised and believes, and accordingly avers, that he is en¬ 
titled to have the same returned and delivered to jhim by 
the said defendant and also to have the same produced be¬ 
fore this Court and any other Court which may li^ar this 
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cause, or any feature thereof whether upon appeal or other¬ 
wise. 

20. Plaintiff further avers that for apartment 

22 house purposes a 40-foot height is wholly insufficient 
and that at least a height of 60 feet, if not a greater 

one. will be necessary. 

7 * 

21. Plaintiff is advised and believes, and therefore avers, 
that in the light of the facts and circumstances hereinbefore 
set out the defendant Zoning Commission of the District 
of Columbia had no discretion when plaintiff’s petition for 
rezoning was presented to it but to grant the same in the 
performance of a mere ministerial duty; that the action of 
the said defendant Zoning Commission of the District of 
Columbia and of each of the members thereof as hereinbe¬ 
fore set out, constituted an abuse of discretion, if indeed 
any discretion whatever was possessed in the premises, and 
bore no substantial relation to the protection of public 
health, securing public safety or protection of property, or 
the public health, safety, comfort, convenience or general 
welfare: and that at all events the actions assumed as afore¬ 
said to be taken bv the said defendant Zoning Commission 
of the District of Columbia and the defendants who consti¬ 
tute its membership, constitute an attempted confiscation of 
property of the plaintiff, deprivation thereof without due 
process of law and a taking of his property without just 
compensation, or any compensation therefor, all in contra¬ 
vention of the Fifth and Fourteenth Amendments to the 
Constitution of the United States, and further constitute a 
cloud upon the title of the plaintiff against which he is rem¬ 
ediless except by the equitable aid of this honorable Court 
by its injunctive and accounting processes, and such others 
as to the Court may seem meet and proper, all having been 
done under the pretended color of an attempted usurpa¬ 
tion of power and authority which was not and could not 
lawfully have been conferred upon or vested in them. 

23 Wherefore, the premises considered, and because 
the plaintiff is without a plain, adequate and com¬ 
plete, or indeed any remedy at law, he respectfully prays 
the Court as follows: 

1. That the District of Columbia, a body corporate; Zon¬ 
ing Commission of the District of Columbia; Luther H. 
Reichelderfer, Herbert B. Crosby, and John C. Gotwals, 
Commissioners of the District of Columbia; Ulysses S. 
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Grant, III. and David Lynn, the live last named defendants 
constituting also the Zoning Commission of the District of 
Columbia, and in their own right, and John W. Oehmann, 
Inspector of Buildings of the District of Columbia, may be 
made parties defendant hereto, served with process and 
required to answer the exigencies of this bill. 

2. That the attempted action of the Zoning Commission 
of the District of Columbia of the 31st day of Octobel, A. D. 

1923, assuming to create 44 ‘A’ Restricted” area districts, 
may by decree of this honorable Court be adjudged and de¬ 
creed to be null and void. 

3. That the attempted action of the Zoning Commission 
of the District of Columbia of the 24th dav of June, A. D. 

1924, assuming to order in the words and figures following: 

44 Change from ‘A’ area to ‘A Restricted’ area: 

“All property exempted from ‘A Restricted’ arc^i when 
4 A Restricted’ area districts were originally created on Oc- 
tober 31, 1923, being lots and parcels located in or near the 
following squares: 1663, 1744, 1746, 1758, E1758,1759, 1760, 
1761, 1762, 1763, 1764, 1765, 1766, 1767, 1768, 1769,' 1816, 

1839, 1840, 1842, 1843, 1844, 1846, 1847, 1850, 1851, 1852, 

1853, 1859, 1860, 1863, 1874, 1878, 1879, 1881, 1885^ 1905, 

1956, 1857, 1958, 1973, 1982, 1983, 1986, 1988, 2027, 2029, 

2035, 2037, 2038, 2040, 2046, 2049, 2052, 2056, 2058[ 2059, 

2061, 2062, 2065, 2067, 2066, 2084, 2103, 2106, 2113. 2121, 

2128, 2129, 2132, 2135, 2136, 2138, 2212, 2214, 2215 2221, 

2234, 2237, 2262, 2267, 2268, 2274, 2286, 2652, 2653 2657, 

2710, 2976, 3163, 3170, 3191; provided, however, that should 
an owner desire to construct on any of the above lots or 
parcels a residential development prohibited in the 44 4 A’ 
Restricted” area, because he believes the ground unsuitable 
for such purpose, the Zoning Commission will give consid¬ 
eration on its merits to such application when accompanied 
by description, sketches or plans of buildings proposed,” 


may, by decree of this Honorable Court, be declared 
24 to be null and void. 

4. That the attempted act of the Zoning Copmiis- 
sion of the District of Columbia, in assuming to designate 
upon its atlases and maps, the lands and premises bf the 
plaintiff described in the third paragraph of the foregoing 
and annexed bill, as in the so-called 4 4 4 A’ Restricted’! area, 
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may, by decree of this Honorable Court, be declared to be 
null and void. 

5. That by mandatory writ of injunction the defendants 
may be required to change the zoning of plaintiff’s lands 
and premises now known as parcel 55/221, and more fully 
described in paragraph numbered 3 of the foregoing and 
annexed bill from'Residential use 40-foot height and “ ‘A’ 
Restricted” area to Residential use 60-foot height and “C” 
area districts. 

6. That, by the 1 decree of this honorable Court, the de¬ 
fendants, their successors in office, agents, servants, em¬ 
ployees and attorneys, may be perpetually restrained and 
enjoined from enforcing or attempting to enforce, applying 
or attempting to apply, in any manner whatever, the so- 
called “ ‘A’ Restricted” area regulation of the Zoning 
Commission of the District of Columbia against the lands 
and premises of the plaintiff, or any part of the same, as 
described in the third paragraph of the foregoing and an¬ 
nexed bill. 

7. That by mandatory writ of injunction, the defendant 
John \V. Oehmann, Inspector of Buildings of the District of 
Columbia, and his successors in that office, may be required 
to issue to the plaintiff, and his successor in interest, any 
and all permits for building operations for apartment 
houses, or otherwise, upon the lands and premises described 
in the third paragraph of the foregoing and annexed bill, 
in the same manner, and under the same circumstances and 

conditions, as if the Zoning Commission of the Dis- 
25-36 trict of Columbia had never attempted to adopt its 
so-called “ ‘A’ Restricted” area regulation. 

8. That an accounting may be had between the plaintiff 
and the defendants, and the latter be required to pay to the 
plaintiff such damages as may be found to have been suf¬ 
fered by him froim the wrongful and unlawful conduct of 
the defendants as set out in the foregoing and annexed bill. 

9. That the defendant Zoning Commission of the District 
of Columbia mayibe required to discover, surrender and de¬ 
liver up to the plaintiff and/or produce at any and every 
hearing of this cause, or any part of the same, whether on 
appeal or otherwise the front elevation of the apartment 
house proposed to be erected on plaintiff’s lands and prem¬ 
ises. 
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10. And, that the plaintiff may have such other land fur¬ 
ther relief as the nature of his case may require. 

RAYMOND F. GARRITY. 
W. C. SULLIVAN, ! 

Attorney for Plaintiff. 


District of Columbia, ss : 

I, Raymond F. Garrity, on oath say that I am tljie plain¬ 
tiff in the foregoing and annexed bill; that I have [read the 
said bill and know the contents thereof; that the!matters 

' I 

and things therein set forth as of personal knowledge are 
true and those set forth on information and belief 1 believe 
to be true. 

RAYMOND F. GARRITY. 

Subscribed and sworn to before me this 6th day of May 
A D 1932 

[seal.] william f. McDonnell, 

Notary Public in and for the 
District of Columbia. 

37 Exhibit L. 

Dated September 17. 1931. 

To the Zoning Commission, 

District Building, 

Washington, D. C. 

Gentlemen: 

I, Raymond F. Garrity, owner or agent of property 

known as -, being square 2215, Par. 55/211-55/178, 

hereby petition that this property be changed fij’om use 
Res., height 40', area AR, to use Res., height 60', Area C. 

I herebv certify that to the best of my knowledge and 
belief the persons signing this paper are qualified to do so, 
and together own at least 50% of the frontage on both sides 
of three blocks. 

(Signed) RAYMOND F. GARRITY, 

Petitioner. 

( Address ) 318 Munsey Building. 

We, the undersigned owners of property opposite our 
respective names, do hereby consent to the petition filed by 
Raymond F. Garritv with the Zoning Commission to 

W %r V—/ 
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change Parcels 55/211-55/178 from use Res., height 40', 
area AE, to use Ees., height 60', area C. 


Name 


Square 


(Signed) Harry Levine 1 .2218 


Lot Street & Number 
G 3307 Conn. Ave. 

Arthur 1). Joll .221S 10 3315 Conn. Ave. 

Albert A. Footer .221S 20&21 3333-35 Conn. Ave. 

M. M. Gerry .2069 1,24,25 

26, 27 & 2S 

Les Kohler...2219 805 3403 Conn. Ave. 

30 Ft. Frontage 3405 Conn. Ave. 

Stockwood Investment Co., by 

M. G. Gibbs, Pres.221S 14,16,17 

& IS 

Thos. E. Clark .2219 

Conn. Ave. Accessories, Mrs. 

Henry T. Offterdinger.2219 


*4 


3$ 


Roger Williams .2219 

Leonard W. (^roomes for Mar¬ 
vin W. Davis.2219 

Wm. A. Hill Co., by Bishop E. 

Hill, Secy .2215 

E. P. Taylor.. 

Samuel Tropea.2218 


(Signed) J. F. Ligon .2219 

“ F. W. MacKenzie.2218 

“ Frank R. Macklin, by T. Eu¬ 
gene Rhodes, Atty.2069 

“ Washington Mechanics Savings 

Bank, C. F. Burton, V. P...2218 
** Capital Investment Co., C. F. 

Burton, V. P.2218 

“ Arthur I. Boreman, by Leon F. 

Cooper, Att’y in Fact.2218 

“ Rene A. Ruiz, Rita L. de Ruiz, 

by Harry A. Seay, Authorized 

Agent .221S 

“ Rene A. Ruis, Rita L. DeRuis, 

Gloria A. Ruiz, by Harry A. 
Seav, Authorized Agent... .2218 

“ Jeannett J. Walker.2218 

“ Florence Means Kay .221S 

“ Eugene A. Smith, Inc., by F. 

A. Smith .20S4 


S07 

SOI 

3 

803 


3407 Conn. Ave. 


13 


11 

SOI 

811 

23 

SOI 


3419 Conn. Ave. 

3409-11-13 Conn. 
Ave. 

3221 Conn. N.W. 
Ave. 

3432 Conn.Ave.NW 
3321 Conn.Ave.NW 

3417 Conn.Ave.NW 

Conn.Ave.NW 
Sept. IS, 1931 


8 

15 

12 

23 
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September 16, 1931. 


Zoning Commission, 

District Building, 

Washington, D. C. 

Sirs: 

For the immediate information of the Commission, the 
following facts are submitted with the attached application 
for re-zoning: 
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1. The property to which the re-zoning application refers 
consists of 51,112 square feet of ground situatecj on the 
south side of Macomb Street, Northwest, in the b|lock im¬ 
mediately east of Connecticut Avenue, having a frontage 
of 43S.24 feet along Macomb Street and extendingl back to 
the government park area abutting Klingle Road. I 

2. The property for which the application is |nade is 
contiguous to an apartment house, situated on the south¬ 
east corner of Macomb Street and Connecticut Avejiue. and 
represents an uninterrupted area occupying all of [the bal¬ 
ance of the south side of Macomb Street in said blojck. The 
property is abutted on the east by a public alley, Recently 

dedicated to the District of Columbia bv me. 

%/ 

3. Of the total area of 51,112 square feet, for which the 
attached re-zoning application is made, I am the owner 
of 43,299 square feet, having a frontage on Macomb Street 
of 348.24 feet, and 7813 square feet of such area, having a 
frontage of 90 feet, are owned by Mr. John M. Hajnmond, 


who has told me that he does not object to the re-zofdng re¬ 
quested. I am the owner of 85 % of the area and ;80% of 
the front footage. 

4. Both sides of Connecticut Avenue for several blocks 
from Macomb Street, north, are now zoned for commercial 


purposes. There are many stores and a bank i}i these 
blocks of Connecticut Avenue, and, if the newspapers are 
correct, a rather pretentious theater structure is; to be 
built there shortly on the West Side. 


5. There is an apartment house on the northeast corner 
of Macomb Street and Connecticut Avenue (which if in the 
same block, on the opposite side of the street, with the 
property to which the attached application refers). 

6. There is an apartment house on the southwest corner 
of Macomb Street and Connecticut Avenue. 

7. Directly opposite the property for which re-zoning 
is asked in the attached application, there are several small 
frame private dwellings fronting, of course, on th^ north 
side of Macomb Street, but a strip of ground extending 
along the rear of the lots of these houses, and immediately 
adjacent thereto, from Connecticut Avenue east lias al¬ 
ready been zoned for apartment house purposes. Ilunder- 
stand that it was originally contemplated extending the 
wall of an apartment structure, fronting on Connecticut 
Avenue, along the line of this strip. If this; were 
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done, as it mav be at anv time, the rear of the lots 
40 of these dwellings would adjoin a wall of this apart¬ 
ment building. 

8. Both sides of Klingle Road (which is the street south 
of Macomb), for a distance extending much farther in an 
easterly direction from Connecticut Avenue than the prop¬ 
erty referred to in the attached application extends in such 
direction on Macomb Street, the Government has already 
acquired ground for a public park area. 

0. Abutting the Government’s park area lying on the 
south side of Klingle Road, a very large new apartment 
house (Kennedv-Warren) has been built, which apartment 
building extends much farther east along the Government ’s 
land on the south side of Klingle Road than does the prop- 
ertv for which I 1 ask re-zoning along the Government’s 
property on the north side of Klingle Road. 

10. My property, for which re-zoning is asked, is filled 
ground. From its frontage on Macomb Street back to a 
distance of about 70 feet it is about on a 3% grade. From 
that point, and across its entire width, there is a very pre¬ 
cipitous drop of about 40 feet to about the grade of Klingle 
Road and the Government’s park land, up to which it ex¬ 
tends. The topography of the ground, and the fact that it 
is “filled”, prohibits its utilization for the building of pri¬ 
vate residences. The cost of building private resi¬ 
dences, because of the cost of putting in proper founda¬ 
tions, is prohibitive, unless the residences were of the 
very large and pretentious types. There would be no 
demand or market for such types of homes here because 
of the physical character, at least, of the neighborhood. 
Thev would not be attractive to anvone with the means to 
purchase them. The small, inexpensive, type of houses, 
such as those across the street, cannot be built on the 
ground because of the cost of construction of the founda¬ 
tions. As a matter of fact, I have been advised by compe¬ 
tent authority, that no type of private dwellings can be 
erected satisfactorily or profitably on this ground because 
of its physical characteristics. On the other hand, I have 
been advised by the same authority that it is nearly a per¬ 
fect site for an apartment house structure, for the same 
reason, as well as others. 

11. My property for which re-zoning is asked is unim¬ 
proved, and is non-income producing. Actually, in its 
present state, it is an eye-sore to the community and util- 












3 
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ized by the whole neighborhood for parking 
some of which are of very doubtful value. 

12. An apartment house on the site of the property which 
re-zoning is applied for would add greatly to the beauty 
and desirabilitv of the neighborhood. It would not be 
economically feasible to erect a building of inferior design 
or construction on this ground. It could be terraced on the 
side fronting on the Government’s park area on tl^e north 
side of Klingle Road in a manner which would add to the 
beauty of the park, and the whole neighborhood, and to the 
value and desirability for living purpose of the building. 
This would seem more desirable than a motlelv arrav 

V %> 

41 of back yards, on a sloping hillside, exhibiting to those 
in the parkway on Klingle Road below the varying 
varities of personal tastes, if not frequently the belongings, 
of private home dwellers. 

I have asked the Commission, in the attached Applica¬ 
tion, to re-zone the property referred to herein As Area 
“C” for apartment house purposes. The foregoing are 
facts which I respectfully ask be noted. If your Commis¬ 
sion sees tit to grant the application, the entire south side 
of Macomb Street, in the block immediately east <J)f Con¬ 
necticut Avenue, will then be available for apartment house 
purposes, from Connecticut Avenue to the public alley 
along the east line of the property referred to—one con¬ 
tinuous area, on which there is already an apartmenf: build¬ 
ing, as stated above, on the corner of Connecticut JAvenue 
and Macomb Street. 

Respectfullv yours, 

(Signed) ' * RAYMOND F. GARRITY. 

(Also see map attached.) j 

(Here follows photolithograph of drawing, side foiio 42.) 

43 Joint and Separate Answer of Defendants to Bill of 

Complaint. 

Filed July 6, 1932. 

The defendants, Luther H. Reichelderfer, Herbert B. 
Crosby, John C. Gotwals, Ulysses S. Grant, III, David Lynn 
and John W. Oehmann, for joint and separate answer to 
the bill of complaint filed herein say: 


automobiles. 
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1. They admit the averments of paragraph numbered one 
of the bill of complaint. 

2. They admit the averments of paragraph numbered 
two of the bill of complaint, but aver that by the Act of Con¬ 
gress referred to therein, approved on the first day of 
March, 1920, the Zoning Commission created thereby con¬ 
sists of the Commissioners of the District of Columbia, the 
officer in charge of Public Buildings and Grounds of the 
District of Columbia, and the superintendent of the United 
States Capitol Buildings and Grounds, and that said Zoning 
Commission has no entity apart from the persons compos¬ 
ing the same, and therefore, is not subject to be sued. 

3. Defendants are without knowledge respecting the aver¬ 
ments of paragraph numbered three of the bill of complaint 
but admit the same for the purpose of this suit. 

4. Defendants are advised that the averments of para¬ 
graph numbered four are conclusions of law which they are 
not required to answer. 

5. Defendants are advised bv counsel that the averments 
of paragraph numbered five are conclusions of law which 
they are not required to answer. 

6. Defendants admit the averments of paragraph num¬ 
bered six of the bill of complaint. 

7. Defendants hdmit that the Zoning Regulations pro¬ 
mulgated by the Zoning Commission on the thirtieth day of 

August, 1920, contain the provisions quoted in para- 
44 graph numbered seven of the bill of complaint except 
that these defendants deny that the paragraph quoted 
from the Zoning Regulations respecting residential districts 
beginning with the words “The usual accessories of a resi¬ 


dence’’ is a copy of any paragraph from the original zon¬ 
ing regulations, and aver that said paragraph as quoted is 
a copy of a paragraph from the Zoning Regulations as 
amended February 8, 1921, and that said paragraph in the 
original zoning regulations read- as follows: 


“12. The usual accessories located on the same lot with 
these various buildings not involving the conduct of a busi¬ 
ness, but including the office of a physician, dentist, or other 
person, when situated in the same dwelling or apartment 
used by such person as his or her place of residence and in¬ 
cluding also one private garage or private stable, located 
not less than 50 feet back of the front building line or in a 
fire-proof compartment as a part of the main building, and 
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including also home occupations engaged in by thje occu¬ 
pants of a dwelling not involving the conduct of a business 
on the premises; Provided, that no window display nor any 
sign other than a name plate not exceeding one squajre foot 
in area, and bearing only the name and occupation] of the 
occupant shall be allowed as appertaining to use a^ offices 
or for home occupation as permitted under this section.’’ 

8. Answering the averments of paragraph nujnbered 
eight of the bill of complaint, defendants admit that] on the 
sixteenth day of June, 1923, the Zoning Commission, after 
due public notice and hearing, entered the following Orders: 

“Amend section XIV, Area Districts, Zoning Regula- 
tions, by changing part of first sentence to read, “t^ie Dis¬ 
trict of Columbia is hereby divided into area districts of 
which there shall be five known as A, A restricted^ B, C, 
and D.” 

“Further, amend zoning regulations by adding a new sec¬ 
tion as folio ics: 

Section XV(a)—A Restricted Area District. In the A 
Restricted Area District the minimum dimensions of 1 yards 
and courts, and the maximum percentage of lot occupancy 
shall be the same as for “A” area district, except thalt here¬ 
after no building shall be erected or altered for use as an 
apartment house, nor shall any building or premises be 
used for this purpose.” 

Defendants further aver that after due public notice and 
hearing said Zoning Commission, on the thirty-first 
45 day of October, 1923, entered the following order: 

“Change from “A” area to A Restricted area of all prop¬ 
erty except that property for which protests against inclu¬ 
sion in “A Restricted” area are on file with Zoning Com¬ 
mission, bounded as follows: 


5. North, District Line and Rock Creek Park: |8outh, 
Alaska Avenue and Fern Street; East, Georgia i\jvenue 
and District Line; West, Rock Creek Park.” j 

Defendants further admit that on the twenty-fourth day 
of May, 1926, after due public notice and hearing, sa^d sec¬ 
tion 15(a) was further amended, and that on the seventh 
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day of May, 1928, after due public notice and hearing, said 
section 15(a) was again further amended to read as set 
forth in said paragraph numbered eight of the bill of com¬ 
plaint. Defendants admit that in promulgating said order 
of the thirtv-first dav of October, 1923, the then members 
of the Zoning Commission considered matters not pre¬ 
sented at said public hearing. They also admit that at said 
public hearing parties were permitted to participate who 
had no interest in the properties proposed to be transferred 
to the “A” Restricted Area; such parties neither living 
within, nor owning property within, three blocks of the 
properties proposed to be transferred, as well as other per¬ 
sons not property owners including civic associations. De¬ 
fendants further aver that the then Zoning Commission en¬ 
tered said order of October 31, 1923, after due consideration 
and after determining that such order was necessary for the 
protection of the public health, the securing of the public 
safety and the protection of property in the District of 
Columbia. Defendants further admit that the said Zoning 
Commission, after due public notice and hearing, entered, 
on the twenty-fourth day of June, 1924, the order set forth 
in paragraph numbered eight of the bill of complaint. De¬ 
fendants admit that at said public hearing any one was per¬ 
mitted to participate regardless of his interest therein and 
the then members of said Zoning Commission consid- 
46 ered information derived elsewhere than at said 
public hearing. Defendants further aver that the then 
members of said 1 Zoning Commission, after due considera¬ 
tion of all of the information adduced at said public hearing 
and otherwise, determined in the exercise of the discretion 
reposed in them by law that the entry of said order of June 
24, 1924, was necessary for the protection of the public 
health, the securing of the public safety and the protection 
of property in the District of Columbia. Defendants deny 
each and every of the remaining allegations of said para¬ 
graph numbered eight of the bill of complaint. 

Further answering said paragraph numbered eight, de¬ 
fendants aver that due notice was given, in accordance with 
law, of the public hearing to consider the change of prop¬ 
erties in Square 2215, among other squares, to the “A” 
Restricted Area, and that, so far as the records of the Zon¬ 
ing Commission disclose, plaintiff made no protest or ob¬ 
jection to the proposed change. 
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9. Defendants deny the averments of paragraph num¬ 
bered nine of the bill of complaint. 

Further answering said paragraph defendants aver that 
said proviso of said order of the twenty-fourth day of June, 
1924, gave notice to the public that in cases where thq trans¬ 
fer of property to the “A” Restricted Area constituted a 
peculiar hardship the Commission itself would initiate a 
proceeding after due public notice and hearing to consider 
the advisability of restoring the property to the “ A’f Area. 

10. Defendants admit that the Zoning Commissifin has 
caused plaintiff’s lands and premises to be marked as in 
the “A” Restricted Area in its official atlas and maps. De¬ 
fendants deny each and every of the remaining averments 

of said paragraph numbered ten. 

47 11. Defendants are without knowledge as to 

whether the lands and premises of the plaintiff have 
a value for apartment-house purposes in excess of their 
value for “A” Restricted uses. Defendants deny each and 
every of the remaining averments of paragraph numbered 
eleven of the bill of complaint. 

12. Defendants admit the averments of paragraph num¬ 
bered twelve of the bill of complaint. 

13. Defendants are without knowledge respecting the 
averments of paragraph numbered thirteen of the bill of 
complaint as to the utilization of plaintiff’s said lands and 
premises for residential purposes or the demand or market 
for residences of a large or pretentious type in the vicinity 
of plaintiff’s said lands and premises. Defendants deny 
the averments of paragraph numbered thirteen of tjie bill 
of complaint, averring that the erection of an aparlfment- 
house will add to the beauty or desirability of the neighbor¬ 
hood, and further deny that said site lends itself to fin at- 
trative terracing on the frontage of the Government I park¬ 
way. Defendants admit the remaining averments of said 
paragraph numbered thirteen. Further answering} said 
paragraph numbered thirteen, defendants aver that 
Macomb Street has a width of but sixty feet with a fifteen 
foot building restriction line on each side, and a width of 
but thirtv feet from curb to curb. Said Macomb Street is a 
dead end street terminating at the eastern boundary of 
plaintiff’s property. 

14. Defendants admit the correctness of the exhibits 
referred to in paragraph numbered fourteen of the fiill of 
complaint. 
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15. Defendants'deny that tlie location of plaintiff’s said 
lands and premises, or the surroundings of the same, are 
such as to render said lands and premises unsuitable for 
the purposes for which they are now zoned. Defendants 
are without knowledge respecting the remaining averments 
of said paragraph numbered fifteen. 

48 10. Defendants deny the averments of paragraph 
numbered sixteen of the bill of complaint. 

17. Defendants admit that on the seventeenth day 
of September, 1931, plaintiff filed his petition with the de¬ 
fendant, Zoning Commission, accompanied by the consent 
of adjacent property owners consisting in the aggregate of 
more than fifty per centum of a frontage within an area 
not less than three blocks in length and that a copy of said 
petition marked Exhibit “L” is filed with the bill of com¬ 
plaint, wherein and whereby the plaintiff sought to have 
changed the zoning of said Parcel 55/221 (designated in 
said petition as Parcel 55/211), and Parcel 55/178 from a 
residential fortv-foot height “A” Restricted Area to resi- 
dential sixty-foot height “C” area; that said two parcels 
are contiguous to lots 122 in square 2215 and that plaintiff’s 
property constitutes more than fifty per cent of the street 
frontage proposed to be changed. Defendants deny the re¬ 
maining averments of paragraph numbered seventeen of 
the bill of complaint. Further answering said paragraph 
these defendants aver that the plaintiff signed said petition 
as the owner or agent of the said two parcels; that one John 
Hammond, the 1 owner of Parcel 55/178, prior to the 
action of the Commission on said petition, protested to the 
Commission against the requested change of zoning and 
advised said Commission that the petition was signed by 
plaintiff without the knowledge, consent or authority of 
said Hammond. 

18. Defendants admit the averments of paragraph num¬ 
bered eighteen of the bill of complaint. Further answering 
said paragraph defendants aver that all of the owners of 
property abutting on Macomb Street east of Connecticut 
Avenue, with the exception of plaintiff and the owners of 
lots 801 and 807 in Square 2218 and Lot 2 in Square 2215, 
protested to the said Zoning Commission against the re¬ 
quested change of the zoning of plaintiff’s property. 

19. Defendants admit that at said public hearing 

49 plaintiff presented a large front elevation of the 
apartment house proposed to be erected upon 
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liis said lands and premises. Defendants are without! knowl¬ 
edge of the cost of the same. Defendants deny that plain¬ 
tiff left the same with the Zoning Commission. Defendants 
admit that, plaintiff called upon the Zoning Commission for 
the same but defendants aver that said plans have never 
been in the possession of the Zoning Commission. 

20. Defendants deny the averments of paragraph num¬ 
bered twenty of the bill of complaint. 

21. Defendants deny the averments of paragraph num¬ 
bered twenty-one of the bill of complaint. 

A. Further answering the bill of complaint these (defend¬ 
ants aver that, with the exception of lots 806 and 807 in 
Square 2218 and lot 2 in Square 2215, all of the improve¬ 
ments on Macomb Street east of Connecticut Avenue are 
single family dwellings, of which four are detached and four 
are semi-detached. Defendants attach hereto, marked 4 ‘De¬ 
fendant’s Exhibit No. 1” and prayed to be taken and read 
as a part hereof, a plat showing the height, area a(nd use 
districts in the vicinity of plaintiff’s said lands and 
premises. 

B. Further answering the bill of complaint these defend¬ 
ants aver that under the said Act of Congress approved 
March 1,1920, it became and was the duty of the then mem¬ 
bers of the Zoning Commission in order to protect the pub¬ 
lic health and secure the public safety and to protect prop¬ 
erty in the District of Columbia to divide the District of 
Columbia into certain districts to be known respectively as 
height, area and use districts and to adopt regulations spec¬ 
ifying the height and area of buildings thereafter to be 

erected or altered therein and the purposes fop which 
50 buildings therein may be used; that actingjwithin 

the exercise of the discretion thus reposed in tjhem by 
law the then members of said Zoning Commission did divide 
the District of Columbia into height, area and use districts 
and did adopt regulations in conformity with said Ajct, and 
did amend the same from time to time; that the members 
of said Zoning Commission, in the exercise of said discre¬ 
tion, did determine that plaintiff’s lands and premises 
should be placed in the residential use, forty-foot height, 
and “A” Restricted Area districts; that the then members 
of said Zoning Commission did determine in the exercise 
of said discretion, and they aver the fact to be, that to 


RAYMOND F. GARRITY VS. DISTRICT OF COLUMBIA. 



change the zoning of plaintiff’s lands and premises as re¬ 
quested would interfere with, injure and render less secure, 
the public health, public safety and property in the District 
of Columbia. A copy of the present Zoning Regulations is 
filed herewith, marked “Defendants’ Exhibit No. 2,” and 
prayed to be taken and read as a part hereof. 

Defendants are advised by counsel as a matter of law 
that the bill of complaint herein should be dismissed on the 
following grounds: 

1. That said bill is multifarious in that it attempts to 
join in one proceeding an action against them in their offi¬ 
cial capacities and an action for damages against them in 
their individual capacities and also attempts to join in one 
proceeding an action against defendants Reichelderfer, 
Crosby and Gotwals in their capacities as members of the 
Zoning Commission and in their capacities as members of 
the Board of Commissioners of the District of Columbia. 


2. That the bill fails to allege that the plaintiffs have ever 
filed with the defendant, Inspector of Buildings, an appli¬ 
cation for a building permit and therefore the suit is pre¬ 
maturely brought and presents no justiciable issue 
51 for the consideration of this court. 


3. That the bill of complaint fails to allege any 
facts showing that the defendant members of the Zoning 
Commission, in zoning plaintiff’s property in the manner 
complained of, acted arbitrarily or wrongfully or abused 
the discretion reposed in them by law. 

4. That the bill of complaint alleges no facts which, if 
true, would entitle plaintiff to the relief prayed. 

5. That the bill of complaint fails to allege a cause of 
action against these defendants. 

Defendants pray that the averments of this paragraph 
may be treated as a motion to dismiss the bill of complaint. 

Wherefore, having fully answered, these defendants pray 
they may be hence dismissed with their reasonable costs. 

DISTRICT OF COLUMBIA, 

By LUTHER H. REICHELDERFER, 

1 President , Board of Commissioners; 

LUTHER H. REICHELDERFER, 

H. S. CROSBY, 

JOHN C. GOTWALS, 
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ULYSSES S. GRANT III, i 

DAVID LYNN, j 

Member's of the Zoning Commission of the\ District 
of Columbia, and in their own right; 

JOHN W. OEH.MANN, 

7 I 

Inspector of Building -j, D. C. 

WILLIAM W. BRIDE, 

W., 

Corporation Counsel, D. C.; 

VERNON E. WEST, 

Assistant Corporation Counsel; 

Attorneys for Defendants, District 
Luther H. Reichelderfer, Herber 
John C. Gotwals, and John IF. Oelimakn . 

LEO A. ROVER, 

United States Attorney. 

52-54 JOHN W. FIHELLY, 

Assistant U. S. Attorney; 

Attorneys for Defendants, Ulysses S. Granl 3rd., 
and David Lynn. j 

District of Columbia, ss : 

Luther H. Reichelderfer, Herbert B. Crosby, John C. Got¬ 
wals, Ulysses S. Grant, 3rd, David Lynn and John W. Oeh- 
mann, being- first duly sworn, on oath depose and say that 
they have read the foregoing- answer by them subscribed 
and know the contents thereof, and that the matters and 
things therein stated they verily believe to be true. 

LUTHER H. REICHELDERF|ER. 

H. B. CROSBY. 

JOHN C. GOTWALS. 

ULYSSES S. GRANT III. 

DAVID LYNN. 

JOHN W. OEHMANN. | 

Subscribed and sworn to before me this 5th dav eff July, 
1932. 

[seal.] JOHN O’DEAL 

Notary Public, J). C. 



of Columbia, 
t B. \Crosby, 


36 


RAYMOND F. GARRITY VS. DISTRICT OF COLUMBIA. 



Stipulation. 


Filed May 26, 1933. 

It is hereby stipulated and agreed by and between the 
plaintiff and the defendants as follows: 

With respect to the averments of the 17th paragraph 
of the answer that the plaintiff signed the petition, Exhibit 
L to the bill, as the owner or agent of the two parcels num¬ 
bered 55/221 or 55/211, and 55/178, and that one John 
Hammond, the owner of the last mentioned parcel 55/178, 
prior to the action of the Zoning Commission on the said 
petition, Exhibit L, protested to the commission against 
the requested change of zoning and advised it that the 
petition had been signed by plaintiff without the knowledge, 
consent or authority of said Hammond, the facts are that 
at the time the said petition was signed by the plaintiff 
the executive officer of the Zoning Commission, Major D. 
A. Davidson, wasl advised by the plaintiff that the said John 
Hammond objected to the rezoning which plaintiff sought 
of his property and the plaintiff’s. property, and would not 
consent to the same, whereupon the said executive officer 
of the Zoning Commission advised the plaintiff that in 
view of the fact that he owned practically 80 per cent of 
the frontage asked to be rezoned plaintiff had the right 
to request a rezoning of the Hammond property as well 
as his own without Mr. Hammond’s consent, provided 
plaintiff received the consent of 50 per cent of the frontage 
within three blocks of plaintiff’s property; the application 
form used by the Zoning Commission provided that where 
application is made for a change of zoning the applicant 
state that he is either the owner or the agent of the prop¬ 
erty sought to be rezoned, and plaintiff when such form 
was presented to him explained to the said executive offi¬ 
cer of the Zoning Commission that he, plaintiff, was 
56 neither the owner of nor the agent for the Hammond 
property, and therefore could not sign with respect 
thereto but the said executive officer ruled that it was proper 
for plaintiff to sign as agent or owner for the Hammond 
property, as well as his own, and it was in this situation 
that the said application was so signed by the plaintiff; 
when the application came on for hearing before the Zon¬ 
ing Commission on October 7,1931, Mr. Hammond appeared 
in person and by counsel and charged the plaintiff with 
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having fraudulently represented to the Commisjsion that 
he was the owner or the agent for the said Hammond prop¬ 
erty, at which time the said executive officer of tile Zoning 
Commission declared publicly at the hearing th^t he had 
instructed the plaintiff to sign the application injthe form 
in which lie did so, and further declared publicity at the 
said hearing that at the time of the signing tliel applica- 
tion lie felt, and at the time of the said hearing he continued 
to feel, that under the law the plaintiff had a perfect right 
to sign the application as he did, in view of the jfact that 
the plaintiff owned 80 per cent of the front footage sought 
to be rezoned. 


It is further stipulated and agreed that this stipulation 
may be read at any and all hearings of the abo\4-entitled 
cause with like effect as if the said plaintiff and the said 
executive officer, Major D. A. Davidson, had appeared upon 
the witness stand in open Court and testified to the subject 
matter hereinbefore stated. 

WILLIAM C. SULLIVAN,! 

Attorney for Plaintiff. 
WILLIAM W. BRIDE, 

Corporation Counsel, 
District of Columbia ; 

VERNON E. WEST, j 

Assistant Corporation Counsel, 
District of Columbia; 

Attorneys for Certain of the Defendants. 

LEO A. ROVER, 

United States Attorney , 
District of Columbia; 

JOHN W. FIHELLY, j 

Assistant United States Attorney , 

District of Columbia; 
Attorneys for Remaining Defendants. 



Order Granting Leave to Amend Bill. 


Filed April 16, 1934. 

On motion of the plaintiff, it is by the Court, this 16th 
day of April, A. D. 1934, adjudged, ordered and jdecreed 
that the plaintiff be, and he hereby is, given leave tcj amend 
his bill by substituting new parties defendant and by elimi¬ 
nating the prayer for an accounting. 
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And it is further adjudged, ordered and decreed that 
the filing* of such amendment shall not remove the cause 
from its position on the trial calendar or assignment, and 
that the answer heretofore filed shall stand as the answer 
to the bill as amended pursuant to leave hereby given on 
behalf of all defendants including those substituted pur¬ 
suant hereto. 

DANIEL W. O’DONOGHUE, 

Justice. 

We Consent: 

VERNON E. WEST, 

LESLIE C. GARNETT, 

U. S. Attorney, 

Attorneys for Defendants. 

' Amendment to Original Bill. 

Filed April 16, 1934. 

Now comes the plaintiff and with leave of Court first had 
and obtained, amends his original bill heretofore filed in 
the above entitled cause in the particulars and respects 
following, namelv: 

O 7 v 

(a) By changing the caption of the same to read as 
follows: 


58 


Equity. No. 54,329. 


Raymond F. Garrity, Room 1120, Tower Building, 1401 K 
Street, N. W., Washington, D. C., Plaintiff, 

vs. 

1. District of Columbia, a body corporate; 2. Zoning Com¬ 
mission of the District of Columbia ; 3. Melvin C. Hazen; 
4. George E. Allen; 5. John C. Gotwals; the said defend¬ 
ants Nos. 3, 4 and 5 constituting the Commissioners of 
the District of Columbia; 6. Arno Cammerer; 7. David 
Lynn; the said defendants Nos. 3, 4, 5, 6 and 7 constitut¬ 
ing the Zoning Commission of the District of Columbia; 
and 8. John W. Oehmann, Inspector of Buildings of the 
District of Columbia, Defendants. 

(b) By substituting for paragraph numbered 2 of the 
same, the following: 
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2. The defendant District of Columbia is a municipal cor¬ 
poration and is sued in its own right; the defendants Mel¬ 


vin C. Hazen, George E. Allen, John C. Gotwals, ArnJ 


o Cam- 


merer, David Lvnn and John W. Oehmann are citizens of 


the United States and residents of the District of Co 


umbia. 


The defendant Zoning Commission of the District of 
Columbia was created bv an Act of the Congress of the 
United States, approved on the first day of March, 1920. 
The defendants Melvin C. Hazen, George E. Allen and 
John C. Gotwals are Commissioners of the District 
59 of Columbia, the defendant Arno Cammereij is the 
Officer in Charge of Public Buildings and Grounds of 
the District of Columbia, the defendant David Uvnn is 
Superintendent of the United States Capitol building and 
grounds, and in their said capacities the said hist five 
named individual defendants constitute the defendant Zon¬ 
ing Commission of the District of Columbia, and ttyey are 
also sued in that capaeitv. The said defendants Mejlvin C. 
Hazen, George E. Allen and John C. Gotwals are also sued 
as tiie Commissioners of the District of Columbia charged 
bv the aforementioned Act of Congress with enforcing the 
provisions thereof and of the orders and regulations 
adopted by the said Zoning Commission. The defendant 
John W. Oehmann is Inspector of Buildings of the District 
of Columbia and is sued as such. 

(c) By striking out prayer numbered 8 of the original 
bill and changing the numbers of prayers 9 and 10 to 8 and 
9, respectively. 

RAYMOND F. GARRITY. 

Bv WILLIAM C. SULLIVANJ 
•/ 

His Attorney. 

WILLIAM C. SULLIVAN, 

Attorney for Plaintiff. 

District of Columbia, ss: 

I, William C. Sullivan, on oath say that I am the atjtornev 
and agent of the plaintiff whose name I have in my said 
capacity subscribed to the foregoing and annexed Amend¬ 
ment and I make this affidavit on his behalf and in tie said 
capacity: that I have read the same; that I know the con¬ 
tents thereof and that I verily believe the matters and 
things therein stated to be true. 

WILLIAM C. SULLIVAN. 
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Subscribed and sworn to before me this 16" day of April, 
A. D. 1934. 

FRANK E. CUNNINGHAM, 

Clerk, 

By H. M. HULL, 

Ass’t Clerk. 


60 Stipulation . 

Filed April 18, 1934. 

It is hereby stipulated and agreed by and between the 
plaintiffs and the defendants as follows: 

1. The defendants admit that the plaintiff’s property 
was part of Square numbered Twenty-two hundred fifteen 
(2215), on the 24th day of June, A. D. 1924. 

2. The defendants admit that the proviso to the order of 
June 24, 1924 is correctly quoted in the 9th paragraph of 
the bill. 

W. C. SULLIVAN, 

Attorney for Plaintiff. 
W. W. BRIDE, 

VERNON E. WEST, 

W. H. WAHLY, 

Attorneys for Defendants. 

Findings of Fact and Conclusions of Laic. 

Filed June 29, 1934. 

Findings of Fact. 

From the evidence adduced at the trial of the above en¬ 
titled cause the Court finds the following facts. 

1. That the Zoning Commission in establishing the “A 
Restricted” area and in classifying the plaintiff’s property 
therein, proceeded in accordance with the provisions of the 
Zoning Act. 

2. That the Court finds as a fact that the change of the 
zoning of the plaintiff’s property as prayed would seriously 
affect the public health, public safety, the public welfare 
and the protection of property in the vicinity of plaintiff’s 
property. 
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3. That the plaintiff has failed to prove that th£ change 

in the zoning permitting the erection of a|n apart- 
61 ment house, as prayed by the plaintiff woulcjl not af¬ 
fect the public health, the public safety, the pijblic wel¬ 
fare and protection of property in the vicinity of t|ie plain¬ 
tiff’s property. 

4. That the action of the Zoning Commission in Refusing 
to rezone the plaintiff’s property, as requested in their peti¬ 
tion before the said zoning commision, was neither arbi- 
trarv nor unreasonable. 

i 

Conclusions of Law. 


The Court further finds as a matter of law: 

1. That the defendants, the Zoning Commission, had 
authority under the said Zoning Act to promulgate the 


regulations creating the “A Restricted” area and placing 
the plaintiff’s property therein. 

2. That the Zoning Commission, in refusing to rezone the 
plaintiff’s property as requested in his petition before the 


said commission, did not act in an arbitrary or unreason¬ 


able manner. 


3. That the Zoning Act by its express terms, and from its 
very nature, should be given a liberal construction. 

June 29, 1934. 

DANIEL W. O’DONOGHUhl, 

Justice. 


Exception noted by plaintiff to granting of eaclf of the 
aforegoing findings and conclusions. 

DANIEL W. O’DONOGHU*), 

Jifstice. 

Findings of Fact Requested by Plaintiff. \ 

Filed June 29, 1934. j 

The Court finds: j 

1. The plaintiff is, and at the time of filing the petition 
for rezoning hereinafter mentioned was, thej owner 
62 of lands and premises in the District of Columbia 
known and described for purposes of assessment and 
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taxation as Parcel 55 221, which at the time of the filing* of 
the said rezoning* petition was known as Parcel 55/211, and 
which on .June 24, '1924 was in what is known as Square 
2215. 

2. The parcel of land described in Finding* Xo. 1 has an 
area of approximately 45,299 square feet, a frontage on 
Macomb Street of 348.24 feet and a depth of 125 feet on its 
West line and 141.94 feet on its East line, the South line 
being the dividing line between the said property and Par¬ 
cel 55/212 which is properly of the United States of Amer¬ 
ica and part of its parkway project and separates plain¬ 
tiff’s said parcel described in Finding Xo. 1 from the public 
highwav known as Klingle Hoad. The Macomb Street front- 
age of plaintiff's said parcel described in Finding Xo. 1 is 
distant at its West end 227.19 feet from Connecticut Ave¬ 
nue and at its East end it is bounded by a public alley here¬ 
tofore dedicated by the plaintiff. 

3. By the original Zoning Regulations promulgated on 
August 30, 1920, four classes of use districts were created, 
namelv: residential, first commercial, second commercial 
and industrial, and apartment houses were permitted in the 
residential districts, and four classes of area districts were 
created, A, B, C and ]), and four classes of height districts 
were created, 40 feet, 55 feet, 85 feet and 110 feet, and the 
property described in Finding Xo. 1 was zoned as and placed 
in 40 feet height, A area and Residential use districts. 

4. On-,-, the Zoning* Commission of the Dis¬ 

trict of Columbia ’established an additional area district 
which it termed “A Restricted”, and the regulation estab¬ 
lishing the same was thereafter amended so that since May 
7, 1928, it has read as follows: 

63 “In the i A’ restricted-area district the minimum 
dimensions of wards and courts and the maximum 
percentage of lot occupancy shall be the same as for ‘A’ 
area district. Xo building shall be erected or altered for 
use as an apartment house, flat, hotel, or community house, 
nor shall any building or premise be used for these pur¬ 
poses, but shall be erected or altered for use only as a 
wholly detached single-family dwelling with two side yards, 
church, school, or passenger station.” 


5. In deciding to create “A Restricted” area districts, 
the Zoning* Commission of the District of Columbia con- 
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sidered matters not presented at the public hearing, per¬ 
mitted those to participate therein who neither livcfd within 
nor owned property within three blocks of propeijties pro¬ 
posed to be so transferred, and also civic associations and 
persons not property owners at all, and it did notjconsider 
the several properties which it thereupon and thereafter 
transferred to the “A Restricted” area, upon their separate 
and individual merits, but grouped large masses cf widely 
scattered properties for hearing cn bloc, and byj its first 
action in transferring properties to the “A Restricted” 
area, it classified within the same all properties listed as 
properties to be so transferred but as to which no specific 
protest or objection had been made, reserving therefrom 
for more than a year all as to which protest or Objection 
was made, for the declared purpose of avoiding ai judicial 
attack upon the legality of its action, and when it finally 
came to pass upon the properties so reserved, including 
the property described in Finding No. 1, it likewise pro¬ 
ceeded en bloc, and otherwise as aforesaid with respect to 
those permitted to participate in the public hearing and 
with respect to the consideration of information derived 
elsewhere than at the public hearing itself, and by Its order 
of June 24, 1924, it transferred properties, including that 
described in Finding No. 1, to the “A Restricted”!area, in 
the words and figures following: 

64 44 Change from ‘A’ area to ‘A Restricted’ area: 

“All property exempted from 4 A Restricted’ area 
when 4 A Restricted’ area districts were originally created 
on October 31, 1923, being lots and parcels located in or 
near the following squares: 1663, 1744, 1746, 1758, E1758, 
1759, 1760, 1761, 1762, 1763, 1764, 1765, 1766, 1707, 1768, 

1769, 1851, 1852, 1853, 1859, 1860, 1863, 1874, 18/|S, 1879, 

1881, 1885, 1905, 1956, 1957, 1958, 1973, 1982, 1983, 1986, 

1988, 2027, 2029, 2035, 2037, 2038, 2040, 2046, 20-49, 2052, 

2056, 2058, 2059, 2061, 2062, 2065, 2067, 2066, 20§4, 2103, 

2106, 2113, 2121, 2128, 2129, 2132, 2135, 2136, 21^8, 2212, 

2214, 2215, 2221, 2234, 2237, 2262, 2267, 2268, 2274, 2286, 

2652, 2653, 2657, 2710, 2976, 3163, 3170, 3191; provided, 
however, that should an owner desire to construct on anv 
of the above lots or parcels a residential development pro¬ 
hibited in the ‘A Restricted’ area, because he believes the 
ground unsuited for such purpose, the Zoning Commission 
will give consideration on its merits to such application 
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when accompanied by description, sketches or plans of build¬ 
ings proposed.” 


6. Thereupon, the Zoning Commission of the District of 
Columbia caused the property described in Finding Xo. 1 
to be marked in its official atlases and maps as in a 44 A 
Restricted” area. 

7. For apartment house purposes plaintiff’s property de¬ 
scribed in Finding Xo. 1 has a value of about $2.50 per 
square foot as against a value of about $.50 per square foot 
for 44 A Restricted” uses. 

8. Plaintiff’s said property described in Finding Xo. 
1 is now zoned bv the Zoning Commission of the District 
of Columbia in the residential use, the 40-feet height and the 
44 A Restricted” area districts, as is the property immedi¬ 
ately to the West of plaintiff’s, known as Parcel 55/178, 
and also the properties on the Xorth side of Macomb Street 
immediately facing plaintiff’s said parcel, and the property 
next adjoining Xorth of Macomb Street is zoned in the 40- 
feet height, C area and residential use districts. To the 
south of plaintiff’s said parcel described in Finding Xo. 1 
is the public parkway known as Parcel 55/212, hereinbefore 

mentioned; at the Southeast corner of Connecticut 
65 Avenue and Macomb Street and running from Ma¬ 
comb Street to the said parkway on the South are 
two lots each improved by a 5-story apartment house, one 
having a frontage of 60.36 feet on Connecticut Avenue and 
the other a frontage of 76.83 feet on said Avenue, both run¬ 
ning back to the East approximately 137 feet, which said 
apartment houses are separated from plaintiff’s said parcel 
only by the aforementioned Parcel 55/178, which parcel 
55/178 has a frontage of 90 feet on Macomb Street and a 
length of but 33.47 on its South line; at the Xortheast corner 
of Connecticut Avenue and Macomb Street is a 5-story 


apartment house building having stores on the ground floor 
with a frontage of 123.54 feet on Macomb Street and 58.75 
feet on Connecticut Avenue; Connecticut Avenue is but 
172.19 feet distant from plaintiff’s parcel described in Find¬ 
ing Xo. 1 on its South line; to the Xorth of Macomb Street, 
on the East side of Connecticut Avenue for a distance of 


1,365.02 feet, that is to say, from Macomb Street to the 
entrance to the Broadmoor apartment house, the property 
is entirely improved with store buildings and gasoline serv¬ 
ice stations, and on the West side in the same area from 
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Macomb to Newark Streets is vacant land; from Newark to 
Ordway Streets is a stone quarry which lias recently been 
rezoned first commercial also and three apartmenjc houses; 


on the Northwest corner of Newark Street is ajn infants 
and children’s clinic, and proceeding North therejfrom are 
two residences and from that point to the corner ^f Porter 
Street are ten stores, a fire engine house and one apartment 
house; plaintiff’s parcel is of very rough and uneven topog¬ 
raphy, and is filled ground, from the Macomb Street front¬ 
age back approximately 70 feet it is about on a 3 yc grade, 
and there is a drop of about 60 feet from the grade of 
Macomb Street to the grade of Klingle Road; on the South 
side of Klingle Road immediately opposite the prop- 


66 erty described in Finding No. 1 is a section |of & very 
large apartment house building known as Ivennedy- 
Warren, which extends to Connecticut Avenue on tjhe West, 
the whole of the North side of the Kennedy-Warrenj building 
also fronting on Government parkway land located on the 
South side of Klingle Road, as does plaintiff’s property on 
the North side thereof as aforesaid. 


9. For the whole length and on both sides of Cofinecticut 
Avenue, continuallv from H Street on the South side to 
Chevy Chase Circle on the North, a distance of about five 
miles, all property is so zoned that it can be used for apart¬ 
ment house purposes. 

10. On September 17, 1931, plaintiff filed his petition 
with the Zoning Commission, accompanied by the consents 
of adjacent property owners consisting in the aggregate 
of more than fifty per centum of a frontage within the area 
not less than three blocks in length, whereby he sought to 
have changed the zoning of his said parcel and als<p of par¬ 
cel 55/178 from residential 40 feet height, “A Restricted”, 
area to residential 60-feet height “C” area, and jthe said 
Zoning Commission thereafter held a public hearing on 
October 7, 1931, and denied plaintiff’s said petitioji on Oc¬ 
tober 8, 1931, and at the said hearing received objections 
bv certain civic bodies including the Cathedral Heights- 
Cleveland Park Citizens Association and its President in 
the person of Joseph Sanders, who is the owner of the 
Southernmost of the two apartment houses on the East 
side of Connecticut Avenue between Macomb Street and 
Klingle Bridge, that is to say, the one adjoining the Klingle 
Bridge, and the said Joseph Sanders w^as so heard without 
declaring his property interests which is that of a com- 
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petitor by reason of liis ownership of an apartment house 
almost contiguous to plaintiff's property described in Find¬ 
ing Xo. 1 but instead declaring his position ostensi- 
G7 bly as a matter of civic interest through the said As¬ 
sociation of which he is the President as aforesaid. 

11. As stated, plaintiff made the petition for rezoning on 
behalf of his own property and also of Parcel 55/178, and in 
so doing the plaintiff signed the petition with his own name 
and recited therein that he made it as “owner or agent of” 
the two parcels, and he did so by direction of the Executive 
Officers of the »said Zoning Commission, Major D. A. David¬ 
son, upon the ground that in view of the fact that plaintiff 
owned practically 80% of the frontage asked to be rezoned 
he had the right to request a rezoning of the adjoining 
property as well as his own, and at the public hearing the 
said Executive Officer of the Zoning Commission publicly 
declared that he had instructed the plaintiff to sign the ap¬ 
plication in the form in which lie did so and further pub¬ 
licly declared that at the time of the signing thereof he con¬ 
tinued to feel that plaintiff had a perfect right to sign the 
application as he did. 

12. It is economically impracticable to use the property 
described in Finding Xo. 1 for detached residence purposes 
or otherwise than for apartment house purposes. 

WILLIAM C. SULLIVAN, 

Attorney for Plaintiff. 


Fiat. 

June 29, 1934.—Let this paper be stricken from the rec¬ 
ord. 

Exception noted. 

DANIEL W. O'DONOGHUE, 

Justice. 

68 Decree. 

Filed June 29,1934. 

This cause coming on to be heard at this term; and there¬ 
upon, upon consideration thereof by the Court, it is this 
29th day of June, 1934: 

Adjudged, ordered and decreed, that the bill of complaint 
herein be and the same is lierebv dismissed. 

I DANIEL*W. O’DONOGHUE, 

Justice. 
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From the foregoing decree the plaintiff, Raymond F. 
Garrity, in open Court notes an appeal to the Couift of Ap¬ 
peals of the District of Columbia, and the penaltjy of the 
undertaking for costs on appeal is hereby fixed at! $100.00, 
or in lieu thereof, a cash deposit of $50.00. 

DANIEL W. O’DOXOGHUU, 

Justice. 

i 


Memoranda. 


July 23, 1934.—Undertaking on appeal $100 approved 
and filed. 

Time to file Statement of Evidence extended from time 
to time to November 6, 1934. 


Assignments of Error. 


Filed October 26, 1934. 

The Court erred in the particulars and respects follow¬ 
ing : 

1. In dismissing the bill. 

2. In not holding that the attempted actioh of the 
69 Zoning Commission assuming to create A Restricted 
Area districts was null and void. 

3. In not holding that the attempted action of the Zoning 
Commission of June 24, 1924, assuming to place plaintiff’s 
property in the A Restricted Area district was null and 
void. 

4. In not holding that the attempted action of the Zon¬ 
ing Commission in assuming to designate upon its atlases 
and maps the property of the plaintiff as in the A Re¬ 
stricted Area district was null and void. 

5. In not requiring the Zoning Commission to change 
the zoning of plaintiff’s property from residential use 40 
foot height and A Restricted Area districts to residential 
use 60 foot height and C Area districts. 

6. In not perpetually restraining and enjoining the en¬ 
forcement or attempt to enforce the so-called A Restricted 
Area regulations against plaintiff’s property or ajuy part 
of the same. 

7. In not requiring by mandatory writ of injunction the 
Inspector of Buildings and his successors in office to issue 
to the plaintiff and his successors in interest perrpits for 
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building operations upon plaintiff's property in the same 
manner and under the same circumstances and conditions 
as if no attempt had ever been made to adopt the so-called 
A Restricted Area regulations. 

S. In making the Finding of Fact No. 1. 

9. In making the Finding of Fact No. 2. 

10. In making the Finding of Fact No. 3. 

11. In making the Finding of Fact No. 4. 

12. In making the Conclusion of Law No. 1. 

13. In making the Conclusion of Law No. 2. 

14. In making the Conclusion of Law No. 3. 

70 15. In excluding the declarations made at differ¬ 

ent hearings of the Zoning Commission, bv its own 
members, to the effect that it was well established that 
changes in the zoning would not be made unless there was 
overwhelming proof in support of the change or of its 
nccessitv. 

10. In excluding the fact that there was read at the pub¬ 
lic hearing of the Zoning Commission of June 14, 1923, the 
proposed change to create the so-called A Restricted area 
districts. 

17. In excluding the colloquy at the public hearing of 
June 14, 1923, between Mr. Coldren, Acting Chairman Bes¬ 
son and Commissioner Rudolph. 

18. In excluding the statement of Chairman Bell that 
changes in zoning would be made bv the Zoning Commis- 
si on without a public hearing. 

19. In excluding the declaration of the Chairman of the 
Zoning Commission at the public hearing of June 17, 1924, 
to the effect that the Zoning Commission already had a 
world of testimony about the subject of the merits and ad¬ 
vantages of the A Restricted areas. 

20. In permitting the plaintiff to be asked on cross- 
examination when he bought and what he paid for the 
propertv in suit. 

WILLIAM C. SULLIVAN, 

Attorney for Plaintiff . 

Memoranda. 

November 6, 1934.—Statement of Evidence in duplicate 
signed and filed. 

November 12, 1934.—Order of Court of Appeals extend¬ 
ing time to file transcript of record to and including De¬ 
cember 3, 1934—filed. 
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71 Designation of Record . 

Filed August 8, 1934. j 


Plaintiff designates to constitute the record u]ion his 
appeal in the above-entitled cause the following: j 

1. The original bill and the exhibits thereto. 

2. The answer to the original bill and the exhibit blue 
print. 

3. Stipulation filed May 26, 1933. j 

4. Order of April 16, 1934 granting leave to amend. 

5. Amendment filed April 16, 1934. 

6. Stipulation filed April 18, 1934. 

7. Findings of Fact and Conclusions of Law and excep¬ 
tion noted at foot of the same. 


8. Findings of Fact requested by plaintiff and 
randum endorsed on margin. 

9. Decree and notation of appeal. 

10. Memo of filing and approval of appeal bond. 


i memo- 


11. Memo of extensions of time for filing and settling 
statement of evidence and filing transcript of recor^l. 

12. Statement of Evidence. 

13. Assignment of errors. 

14. This Designation. 

WILLIAM C. SULLIVAN, 

Attorney for Plaintiff. 


Service acknowledged this 8th day of August, A. D. 1934. 

VERNON E. WEST,! 
Attorneys for Defendants. 


72 Supreme Court of the District of Columbia, j 

United States of America, 

District of Columbia, ss: 

i 

I, Frank E. Cunningham, Clerk of the Supreme Cc|urt of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 71, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 54329 in Equity, whereiii Ray¬ 
mond F. Garritv is Plaintiff and District of Columbia, a 

* 

4—6365a 
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body corporate, et al. are Defendants, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 26th day of November, 1934. 

[Seal Supreme Court of the District of Columbia.] 

! FRANK E. CUNNINGHAM, 

Clerk. 

73 In the Supreme Court of the District of Columbia. 

Equity. No. 54,329. 

Raymond F. Garrity, Plaintiff, 

vs. 

District of Columbia et al., Defendants. 

Statement of Eviden-ce. 

Be it remembered that the above entitled cause came on 
for hearing before Mr. Justice Daniel W. O’Donoghue, 
on the 16th day of April, A. D. 1934, William C. Sullivan, 
Esq., appearing for the plaintiff, and E. Barrett Pretty- 
man, Esq., Robert E. Lynch, Esq., Vernon E. West, Esq., 
Leslie C. Garnett, Esq., and John W. Fihelly, Esq., ap¬ 
pearing for the defendants. 

The hearing of the above entitled cause was preceded by 
the hearing of another somewhat similar cause, known as 
the Bliss case, and hereinafter referred to by that desig¬ 
nation, and at the outset of the above entitled cause it ^vas 
agreed that the record made in the Bliss case so far as 
material may be considered as re-made in the above en- 
titled cause, all of the evidence introduced therein being 
reintroduced herein in so far as applicable. 

Thereupon, to maintain the issues on his part joined, the 
plaintiff offered evidence tending to prove as follows: 

By S. G. Lindholm: That he is engineer to the Zoning 
Commission of the District of Columbia, has occupied that 
position since June, 1927, and at plaintiff’s request he pro¬ 
duced certain records of the Zoning Commission, parts of 
which were offered in evidence as follows: 
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That at the public hearing held February 8, l[)23, the 
chairman, Commissioner Bell, said: “The policy of the 
Commission is pretty well established that the {original 
zoning as now existing will be preserved unless over- 

74 whelming proof in support of a change is Afforded 
the Commission”, to which the defendants then and 

there objected, which objection the Court sustained!, and to 
which ruling of the Court the plaintiff then and the^e noted 
an exception, which was by the Court allowed and duly en¬ 
tered upon its minutes. 

At the public hearing held March 8, 1^23, the 

75 chairman, Commissioner Keller, said: “Th|e usual 
policy of the Commission is to make no change un¬ 
less there is overwhelming proof that the change isj neces¬ 
sary”, to which the defendants objected, which objection 
the Court sustained, and to which ruling of the Cqurt the 
plaintiff then and there noted an exception, which |was by 
the Court allowed and duly entered upon its minutes. 

At the public hearing held June 14,1923, the acting chair¬ 
man, Acting Engineer Commissioner Besson, read the fol¬ 
lowing proposed change: 

“Amend Section XIV, area regulations, by changing part 
of first sentence to read: ‘The District of Columbia is!hereby 
divided into area districts, of which there shall pe five, 
known as A, A Restricted, B. C, and D; then further! amend 
zoning regulations by added a new section as follow^: 

“ ‘Section XV (a): ‘A Restricted’ area district, j In the 
‘A Restricted’ area district the minimum dimensions of 
yards and courts and the maximum percentage of left occu¬ 
pancy shall be the same as for ‘A’ area district except that 
hereafter no building shall be erected or altered forj use as 
an apartment house, nor shall any building or premises be 
used for this purpose,’ ” 

I 

I 

to which the defendants objected, which objection the} Court 
sustained, and to which ruling of the Court the plaintiff then 
and there noted an exception, which was by the Court al¬ 
lowed and duly entered upon its minutes. 

That at the same hearing of June 14, 1923, the following 
occurred: 

j 

“Mr. Coldren: If such an area is established, is it your 
understanding that the Zoning Commission will no\V have 
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power to go over the whole of that area and establish the 
restricted area? 

“Acting Chairman Besson: I think we would be qualified 
to do that but personally I would rather sit here and wait 
for owners to come in and ask that the restricted ban be 
lifted. That is my personal feeling. 

76 “ Commissioner Rudolph: That is the easiest way. ’ ’ 

to which the defendants objected, which objection the Court 
sustained, and to ! which ruling of the Court the plaintiff 
then and there noted an exception, which was by the Court 
allowed and duly entered upon its minutes. 

That at the executive session of the Zoning Commission 
held on June 16, 1923, regulations were adopted undertak¬ 
ing to make the changes proposed as aforesaid at the public 
hearing of June 14, 1923, as hereinbefore set out in detail. 

At the public hearing held September 27, 1923, Col. Sher¬ 
rill, a member of the Zoning Commission, said: “It is well 
for the public to know that the tendency of the Zoning Com¬ 
mission is to oppose any changes from existing conditions 
unless there is some overwhelming reason whv those 
changes should be made. Otherwise, you have a constant 
fluctuation and change of conditions which is verv detri- 
mental to property interests”, to which the defendants ob¬ 
jected, which objection the Court sustained, and to which 
ruling of the Court the plaintiff then and there noted 

77 an exception, which was by the Court allowed and 
duly entered upon its minutes. 

At the same hearing, the following occurred: 

“Mr. Bates Warren: I want it understood that I want 
it to stay as it is now. I don’t see, and I can’t see how apart¬ 
ment houses would hurt these people. I think that these 
people ought to ‘be privileged to extend their apartment 
houses back into the rear of their lots. Why give permis¬ 
sion to people on a 100-foot front and destroy their rear? 
If they want to build apartment houses on the front they 
can’t do it. 

“Chairman Bell: I answered that, Mr. Warren. You 
don’t seem to have heard it. I said we consider individual 
cases when they come up. 

“Mr. Warren: You mean you would have to have a public 
hearing? 

“Chairman Bell: No.” 
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to which the defendants objected, which objection the Court 
sustained, and to which ruling of the Court the plaintiff 
then and there noted an exception, which was by tlje Court 
allowed and duly entered upon its minutes. 

At the public hearing on October 26, 1923, the fallowing 
occurred: j 

“Chairman Bell: The meeting will please come t'p order. 
The hearing this afternoon is on a change from ‘iA’ area 
to ‘A Restricted’ area, the sections bounded as follows: 

“1. North, District line; south, Albermarle Strjeet and 
Audobon Terrace; east, Rock Creek Park; west, District 
line ’ ’. 

“2. North, Tilden street; south, Snyder’s Lane; Wiscon¬ 
sin Avenue; W street; Massachusetts Avenue; California 
Street; east, 23d Street, Connecticut Avenue, Calvert 
Street, 29th Street, Cathedral Avenue, Rock Creek Park; 
west, Arizona Avenue, Massachusetts Avenue, 39th Street, 
Tuni aw Road. 

78 “3. Frontage on both sides of R Street, N. W., 

between 31st Street and Wisconsin Avenue. 

“4. North, Edmunds street; south, New Cut Road and 
Canal Road, and U Street; east, 48th Street; west, Nebraska 
Avenue. 

“5. North, District line and Rock Creek Park; south, 
Alaska Avenue; east, Alaska Avenue and District line; 
west, Rock Creek Park. 

“6. North, District line; south, Tuckerman, 5th and Rit- 
tenhouse Streets; east, District line; west, Georgia Avenue. 

“7. North, Kennedy Street; south, Shepherd Street; east, 
16th Street, Decatur Street, Iowa Avenue, Buchanan Street; 
west, Rock Creek Park. 

“These are final hearings on these changes from ‘A’ to 
4 A Restricted’ area. Such a change has been under consid¬ 
eration for several months, and we have had hearings on 
practically all the areas described here. The Commission 
has gone into this matter very thoroughly and has Relayed 
making a decision until everything pertaining to the mat¬ 
ter has been discussed. A map has been prepared and given 
considerable distribution, showing these areas. Tj 7 e feel 
that this is a very important and far-reaching change and 
not one to be made without very complete study. I have 
read all the items under this, because there are those here 
who wish to discuss the general merits of such a change. 
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AVe have had many such discussions on the preliminary 
hearings, but perhaps some of you wish to add something 
of a general nature. AYe will hear also statements relative 
to specific areas, and when you refer to those areas please 
give the numbers for brevity’s sake.” 

79 At the executive session of October 31, 1923, the 
following order was entered: “Change from “A” 

area to “A Restricted” area all of the property except 
that property for which protests against inclusion in “A 
Restricted” area are on file with Zoning Commission 
bounded as follows”, boundaries given defining the seven 
areas proposed at the public hearing of October 26, 1923, 
as hereinbefore set out in detail. 

At the Public hearing of January 17, 1924, the following 
occurred: 

“Chairman Bell: In regard to the proposed change, there 
is no point in going into details as to the merits of the “A 
Restricted’ area, the advantage that the 4 A Restricted’ area 
has over the 4 A’ area, because of the elimination of 

80 apartment houses, because the Commission has a 
world of testimony about that subject,” 

to which the defendants objected, which objection the Court 
sustained, and to which ruling of the Court the plaintiff 
then and there noted an exception, which was by the Court 
allowed and duly entered upon its minutes. 

At the public hearing of May 15,1924, the Chairman read 
from the notice calling the meeting as follows : 

“Notice is hereby given that a public hearing will be held 
in the board room of the District Building at 10:00 a. m., 
May 15, 1924, for the purpose of considering the following 
proposed changes in the boundaries of the use, height and 
area districts and zoning regulations, to-wit: 

“ ‘Change from “A” area to “A Restricted” area: All 
property exempted from “A Restricted” area when “A 
Restricted” area districts were originallv created on Octo- 
ber 31, 1923, being lots and parcels located in or near the 
following squares: 1663, 1744, 1746, 1738, E1758, 1759, 

1760, 1761, 1762,, 1763, 1764, 1765, 1766, 1767, 1768, 1769, 

1816, 1839, 1840, 1842, 1843, 1844, 1846, 1847, 1850, 1851, 

1852, 1853, 1859, 1860, 1863, 1874, 1878, 1879, 1881, 1885, 
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1905, 1956, 1957, 1958, 1973, 1982, 1983, 1986, 19^8, 2027, 

2029, 2035, 2037, 2038, 2040, 2046, 2049, 2052, 20^6, 2058, 

2059, 2061, 2062, 2065, 2067, 2066, 2084, 2103, 21(jl6, 2113, 

2121, 2128, 2129, 2132, 2135, 2136, 2138, 2212, 22^4, 2215, 

2221, 2234, 2237, 2262, 2267, 2268, 2274, 2286, 26?2, 2653, 

2657, 2710, 2976, 3163, 3170, 3191.’ ! 

4 4 The notices have been sent out and people may refer to 
them. Last year during the Spring and Summer! we had 
hearings relative to the advisability of creating ail 4 A Re¬ 
stricted’ district where apartment houses would noi be per¬ 
mitted. There was nothing in the original zoning tjhat pre¬ 
vented the erection of apartment houses so long as they con¬ 
formed to the height and area prescribed foi) certain 
81 districts. We found that sentiment of th^ people 
was strongly in favor of creating district!? where 
apartment houses would not be permitted. In October we 
created quite extensive areas throughout the district of 4 A 
Restricted’. Since that time the sentiment in favor of hav¬ 
ing such areas has grown. There is almost unanimous opin¬ 
ion that it is a good thing to have such areas. When we 
created those original areas we excepted the properties 
that were protested. It might be well to state onO reason 
why. We were informed that if we placed in the 4 A Re¬ 
stricted’ all the areas, including these protested ateas, the 
matter would be taken before the Court. That wor ld have 
tied our hands in the way of creating any 4 A Restricted’ 
for the time being at all. As a public utility body wp have a 
matter before the Court concerning the valuation) of the 
Potomac Electric Power Company case; and we appreciate 
the difficulties under which we labor when we have such a 
situation. There could be no question of the legality of 
creating these 4 A Restricted’ areas for the protection of 
property but we could create these 4 A Restricted!’ areas, 
taking in only the property that was not protested apd leav¬ 
ing the protested properties for later consideration* That 
is what has been done. This morning we consider those 
areas that were protested at that time, with the advanta¬ 
geous position of having public sentiment behind Ithis 4 A 
Restricted’ area and having the property within tho^e areas 
fully protected. There will be no need this morning for any 
one to discuss the desirability of creating 4 A Restricted’ 
areas. That has been decided. The only matter to| be dis- 
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cussed, as I see it, is for any one who so desires to take the 
change of any area included in the squares prescribed that 
is not in the ‘A Restricted area and show that that should 
not be zoned in the same areas as the property surrounding 
it. It seems to me the burden of proof is on those who con¬ 
tend that that area should not be zoned like the sur- 

82 rounding area. So, it doesn’t appear that there will 
be verv mucJi need for a discussion of the desirability 

of making these changes, because those will be generalities 
that have been covered in previous discussions; but I will 
ask, first of all, for those, any of those present, that favor 
the proposed change to 4 A Restricted’ to make such state¬ 
ments as thev mav desire. 

4 4 Mr. William & Sullivan, 410 Fifth Street, N. W. 

(I was appearing for the Bliss Properties in that case, as 
will develop a little later.) 

“Before you call upon those persons, I desire to record 
an objection to the method of procedure adopted by the 
Commission. Speaking for the Alonzo Bliss Properties, I 
submit that each one of these parcels has got to be con¬ 
sidered on its separate and individual merits with the bur¬ 
den on those who contend that the change should be made. 
In considering them on their individual merits, no person 
can be heard at this hearing except those interested in each 
particular property with respect to that property. So far 
as mv client is concerned, that doesn’t include anv citizens’ 
association, and I shall object to any citizens’ association 
being heard so far as my client is concerned. The statutes 
provide for public notice to parties in interest; and the 
greatest length, the greatest area, in which the statute 
recognizes the interest of parties is- 

44 Chairman Bell: You appreciate, Mr. Sullivan, that this 
is more or less of a continued hearing. These properties 
have been discussed; this is a continued hearing. That is 
the reason I stated that this matter had been thoroughly 
discussed in the affirmative, and I didn’t see much use of 
anybody repeating previous arguments. I intended 

83 to leave it to you gentlemen to discuss the other side. 
I stated the matter rather poorly, perhaps. 

44 Mr. Sullivan: iWe attended those hearings and recorded 
our protest, and those hearings ended. This is an entirely 
new, separate and distinct hearing, required to be so by 
the law; and everything in favor of the zoning of any one 
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of these properties that this Commission is goixjg to act 
on must come at this hearing, according to our contention. 
The greatest area which the law recognizes for ary one to 
have any interest is under section 2; ‘the owners’^-not citi¬ 
zens’ associations—‘the owners of at least 50 pej centum 
of the street frontage proposed to be changed must join 
in the petition; Provided, That if the frontage proposed to 
be changed is not a contiguous area, the owners oif at least 
50 per centum of a frontage within the area not less than 
three blocks in length must join in such petition before it 
mav be considered bv said Commission. No such change 
shall be made, either bv said Commission on its bwn mo- 
tion, or upon such petition, except with the unanimous vote 
of said Commission, if the owners of at least 20 per centum 
of the frontage proposed to be changed protest 1 ; against 
such change’. We therefore shall object to anybody other 


than a property owner or a resident within three blocks 
on the street frontage of any one of these properties, of 
the four Bliss properties, under consideration, What we 
have to say in opposition to the whole proceeding would not 
be germane at this time because the Commission hks asked 
those in favor to speak first. 

“Mr. H. M. Frampton, Secretary, Cathedral Heights, 
Citizens’ Association. 

“I want to take exception to a remark made by thfe gentle¬ 
man concerning the property owners coming here anti speak¬ 
ing for their own property. When this matter whs up in 
October, as the Commission will remember, the Cathedral 
Heights Citizens’ Association probably led the fight, 
84 and there is on file with this Commission m|re than 
600 individual requests by property ownerjs which 
bore out and backed up the entire fight that the jassocia- 
tion, as an association, made. It was a fight by the asso¬ 
ciation, backed up by the people. That is in the rebord. 

“Chairman Bell: There is nothing to prevent tljie Com¬ 
mission from taking cognizance of all the petitions that 
were filed when this matter was up before. To consider 
the signatures, to consider the arguments that were made, 
is advisable, and we expect to do so. I am not a lawyer, 
but certainly there is no law that prevents our doiing that. 
We wish to hear now from those that favor the proposed 
change. I made the remark that I did before mc^re with 
the idea of letting those who have not been here at the hear- 
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ing on this subject before know that the matter lias been 
rather fully discussed, and there is no particular need of 
applying any generalities as to the merits of the case. 

“Mr. Sullivan: Since the Chairman of the Commission 
lias said that you intend to consider petitions, papers, and 
arguments, made at former hearings, I find myself under 
the necessity of specifically recording an objection to this 
procedure on the grounds stated. 

“Mr. J. G. Yaden, 4119 Illinois Avenue, N. W. 

“Commissioner Rudolph: What is your question? 

“Mr. Yaden: Whether the disposition of the Zoning Com¬ 
mission is to accept the suggestion of the gentleman that 
citizens’ associations should have no right to be heard. 
We believe that the citizens’ association has as much right 
to be heard as he does as an attorney for some properties 
and be heard as their attorney when perhaps he has no 
pecuniary interest in the matter. 

“Chairman Bell : We are alwavs glad to hear from a citi- 
zens’ association. This case is no different from the 
85 previous ones. We will be glad to listen to any repre¬ 
sentative of such an association. 

“Mr. Bates Warren: That is just the point I was reach¬ 
ing. I claim, as a matter of law, that those who appeared 
in October and made objections should not be considered 
at this hearing, if that is going to prove any factor at all 
in your reaching a decision; because this is not a postponed 
proceeding. These proceedings were not postponed. They 
are independent and new; and if the number who are against 
this change will cut any figure at all in your decision-” 

“Chairman Bell: This is not a case at law, Mr. Warren: 


and there is no provision in that law that I know of that 
restricts the Commission from taking cognizance of any 
facts that thev mav have knowledge of, whether it was 
gained by preceding hearings or whether gained by riding 
around the city. It is the proper thing for us to consider 
at arriving at a decision. We will now hear from those 
that are opposed. 

“Mr. Sullivan: On behalf of the Alonzo Bliss Properties, 
I desire to file the following document: 


“ ‘To the Honorable Zoning Commission of the District 
of Columbia: 

“ 4 Gentlemen: With reference to the attempted establish¬ 
ment of ‘A Restricted’ areas, and districts and the proposed 
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inclusion in such areas and districts of lots anA parcels 
located in or near squares 1863, 2653, 2657, a]nd 2710, 
owned by Arthur L. Bliss and Dean E. Brown jas Trus¬ 
tees, on whose behalf this letter is written and supplement¬ 
ing their protests of July 12, 1923, and of September 17, 
1923, I respectfully submit, on their behalf, the following 
objections to the present proposal, namely: 

“ i l. In the first place, the Act of Congress creating the 
Zoning Commission, by Section 2 thereof, authorized the 
Commission to divide the District of Columbia int<j) certain 
districts, including among others Use Districts,j and to 
adopt regulations specifying the purposes for which 
86 buildings and premises in such Use Districts may 
be used, and the last proviso to said Section 2, ex¬ 
pressly recognizes that one of such Use Districts should 
be residential. I respectfully submit, therefore, that if the 
Commission had attempted to create the present “A Re¬ 
stricted” areas and districts in its original regulations, such 
attempt would have been ineffective, because there can be 
but one classification of buildings and premises psed for 
residential purposes, whether owned by the occupants or 
rented by them, or whether an apartment house or not. 

“ ‘2. In the second place, I further submit that the power 
of creating this classification of districts was exhausted by 
the Commission by the promulgation of its regulations and 
the only power thereafter remaining to it was to change or 
transfer property from one district to another, not to cre¬ 
ate new classifications. 

“ 4 3. And in the third place, there is no reason for so 
classifying any of the premises hereinbefore referred to, 
and any attempt so to do will arbitrarily reduce the value 
of said property. Congress neither intended nor pad the 
power to vest your Honorable Commission with the author¬ 
ity to make such classification, and so doing will constitute 
a violation of the constitutional rights of the owners of 
said property by depriving them of their property without 
compensation and without due process of law, in violation 
of the Fifth and Fourteenth Amendments to the | Consti¬ 
tution of the United States, that is to say, the provisions of 
the Fifth Amendment that no person shall be deprived of 
property without due process of law and no privatle prop¬ 
erty shall be taken for public use without just compensa¬ 
tion, and the provision of the Fourteenth Amendment that 
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no State shall deprive any person of property without due 
process of law. 

“ ‘ Respectfully submitted, 

“ ‘W. C. SULLIVAN, 

“ ‘Washington, D. C. 


i l 


‘May 15, A. D. 1924.’ 


87 “Chairman Bell: It is very evident that if we take 
up each parcel by itself and discuss its merits, that 

we are going to take up all day at least and maybe two 
days, and there are other people. This is an important 
matter we are discussing and we are going to ask the dif¬ 
ferent property owners to give us a statement in writing, 
somewhat of the same nature as Mr. Wardman has been 
making here as to why that particular property should be 
excluded from being* put in the “A Restricted” class. 
There may be sections of property that cannot be devoted 
satisfactorily to detached homes. It mav be that thev are 
located where no one cares whether there is an apartment 
house located there or not. We can take those different 
properties after those statements are made, go out and 
look over the ground and come to a conclusion.” 

At the executive session of the Zoning Commission of 
May 16, 1924, the Zoning Commission determined to post¬ 
pone action until after another public hearing on June 19th 
on the proposed change from “A” area to “A Restricted” 
area of all lots and parcels exempted from A Restricted 
area districts when such district was created on October 31, 
1923, for the purpose of giving owners thereof further 
time to prepare briefs for submission to the Commission 
on or before June 5th and for the purpose of giving the 
Zoning Commission time to inspect protested properties 
after these briefs are received. 

At the public hearing of June 19, 1924, Chairman Bell 
again read the proposal to change from “A” area to “A 
Restricted” area all property exempted from “A Re¬ 
stricted” area when “A Restricted” area districts were 
originally created on October 31,1923, and in so doing read 
the same list of squares that he had read at the public 
hearing of May 15, 1924, and which proposal including the 
said list of squares is hereinbefore set out in detail. 

88 At the said public hearing of June 19,1924, Chair¬ 
man Bell then said: “I am not going to read these 
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squares again. Any one interested can see them] They 
are exactly the same items that were advertised fc>r hear¬ 
ing at our public hearing in May. We gave interested par¬ 
ties at that time an opportunity to present any argument 
or briefs that they cared to. The Commissioners have al¬ 
ready visited these various areas. The question was ad¬ 
vertised again for today with a view to giving everjy inter¬ 
ested party all the opportunity practicable to be heard in 
connection with this matter. I judge that these itejms will 
be taken up by the Commission in executive meeting on 
Monday afternoon for final consideration and action. I 
might state here as I stated at the last meeting, th^t these 
items were excepted when the “A Restricted” area was 
zoned, because they were protested properties ^nd we 
wished to leave no doubt of public demand for the creation 
of these areas.” 

That at the executive hearing of the Zoning Commission 
held on June 24, 1924, the following order was adopted: 

“Change from ‘A’ area to ‘A Restricted’ area: 

“All property exempted from 4 A Restricted’ areja when 
‘A Restricted’ area districts were originallv created on 
October 31, 1923, being lots and parcels located in or near 
the following squares: 1663, 1744, 1746, 1758, E1758, 1759, 
1760, 1761, 1762, 1763, 1764, 1765, 1766, 1767, 1768, 1769, 

1816, 1839, 1840, 1842, 1843, 1844, 1846, 1847, 185) 1851, 

1852, 1853, 1859, 1860, 1863, 1874, 1878, 1879, 1881, 1885, 

1905, 1956, 1957, 1958, 1973, 1982, 1983, 1986, 198$, 2027, 

2029, 2035, 2037, 2038, 2040, 2046, 2049, 2052. 2056, 2058, 

2059, 2061, 2062, 2065, 2067, 2066, 2084, 2103, 2106, 2113, 

2121, 2128, 2129, 2132, 2135, 2136, 2138, 2212, 22l4, 2215, 

2221, 2234, 2237, 2262, 2267, 2268, 2274, 2286, 2652, 2653, 

2657, 2710, 2976, 3163, 3170, 3191; provided, how- 
89 ever, that should an owner desire to construct on 
any of the above lots or parcels a residential de¬ 
velopment prohibited in the 4 A Restricted’ area, because 
he believes the ground unsuited for such purpose, the 
Zoning Commission will give consideration on its merits to 
such application when accompanied by description, 
sketches or plans of buildings proposed.” 

It w r as thereupon stipulated and agreed that the fore¬ 
going order is the one by which it was undertaken to trans¬ 
fer plaintiff’s property involved in this suit from 44 A” 
to 44 A Restricted” area. 
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Further to maintain the issues on his part joined, the 
plaintiff offered in evidence as Exhibits 1 to 13 inclusive, 
the exhibits lettered “A” to “N”, inclusive, filed with 
the bill. 


And thereupon, further to maintain the issues on his part 
joined, the plaintiff produced as a witness on his behalf 
Charles A. Jones, who gave evidence tending to prove that 
he was at the time of testifying connected with the Govern- 
nient service of the Home Owners Loan Corporation, prior 
to which he was engaged in the District of Columbia in 
the general real estate business for 24 years; that in his 
connection with the Home Owners Loan Corporation he 
has to know real estate values; that his first connection in 
real estate was as assistant sales manager for Thomas J. 
Fisher & Company, part time, in 1909, and commencing in 
January, 1911, he gave all of his time to that work, was 
with them until he went into the Army in 1918, and he 
went back with them for a short time after he came out 
in June, 1919, then went with Shannon and Luchs as sales 
manager subsequently becoming general manager of 
that organization, resigned in March, 1932, and thereafter 
conducted his own business until he was appointed as the 
District of Columbia manager for the Home Owners Loan 
Corporation in July, 1933; that he has examined the prop- 
erty Parcel 55/221, formerly Parcel 55/211, is familiar 
with real estate ! values in the vicinity of Connecticut 
Avenue and Macomb Street and with the value of Parcel 
55/221 and the property in the immediate vicinity; that he 
examined the Pafcel 55/221 with a view to forming an 
opinion as to its present value zoned as it is and 
90 likewise with the zoning changed to 60 C area; that 
in his opinion, zoned as it is at present it has a value 
of approximately 15 cents per square foot and if 60 C area 
would have a value of $2.50 per square foot; that when he 
first examined it it was obvious to him that an engineering 
problem was involved and he made some inquiries as to 
what it would cost to make the property useful zoned as 
it is for individual residences, the information he obtained 
is that, roughly, it would cost about 35 cents per square 
foot to put the plot in condition to use for individual resi¬ 
dences, at which time he would estimate its value to be 50 
cents per square foot on the present zoning and after 
being put into useful condition, and he most assuredly 
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means that when he first examined the property it was ap¬ 
parent to him that something would have to be done to 
put it in useful condition for residences. 

On cross-examination, the witness further stated he 
thinks it was six months ago that he first examined the 
property at the request of plaintiff’s counsel, he has 
known it for years, he examined it the last time onj Thurs- 
dav or Friday of the week before giving his testimdnv, and 
there was then no appreciable difference that he could 
see as compared with its condition when he first examined 
it six months before, the East line of the lot is 133 and a 
fraction feet; the West line 125 feet, the frontage ap¬ 
proximately 341 feet and the lot contains in round figures 
43,000 feet, he did not make a survey but he had a topo¬ 
graphic survey which was furnished him and he subse¬ 
quently looked it up on the records in the District Build¬ 
ing, he cannot claim to be a practical builder, was connected 
15 years with a building organization here but his (tnd was 
more in the financing and selling rather than in the build¬ 
ing part but he learned about the building, there is not the 
same engineering problem involved for the construction 
of an apartment house because you can run yoijir lines 
down and utilize the space that would run to th^ front, 
whereas with an individual residence that could not 
91 be done advantageously because you could not af¬ 
ford to spend the money to put in the type of founda¬ 
tion that would be necessary, you would build 60 fdet high 
for five stories, does not know how high for 8 stories, that 
would depend—(interrupted), believes by decreasing the 
percentage of lot occupancy it could be built to 8 stories, 

finds that is true in corner lots but is not absolutely certain 

* 

that could be done in this case, asked if he made any meas¬ 
urements to determine how far from the lot line, soiith, the 
land was substantially level, he replied that he stejpped it 
off and of course realized that at the east end it is more 
precipitous than at the west, none of it is approximately 
level because there is considerable grade on all qf it, it 
would be hard to say how much grade there is from the 
lot line down to where it commences to slope off, did not 
have any instruments there but it is a perceptibly grade 
from the lot line on back, not so much next to the residence 
on the west. 

And on re-direct examination, the said witness further 
testified that plaintiff’s Exhibit No. 1 is a plat with respect 
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to which lie said a copy had been supplied to him, he can¬ 
not from that give the grade in percentages but there is a 
grade practically all the way, there is very little that could 
be called approximately on the level, has not made an ex¬ 
amination ol the property immediately to the west, nor an 
examination sufficient to give a comparison as to the con¬ 
tours of the two properties. 

Thereupon, further to maintain the issues on his part 
joined, the plaintiff produced as a witness H. Clinton 
Smith, who testified that he is a builder, has pursued that 
calling in the District of Columbia for thirtv years and in 
that connection has had occasion to consider and pass upon 
the question as to the use of certain parcels of land for 
building construction of different kinds, in almost every 
building that he builds he has to examine the site, soil 
conditions and grade before construction work can 
92 start, has examined the Parcel known as 55/211 or 
55/221 on Macomb Street east of Connecticut Ave¬ 
nue, made that examination for the purpose of forming an 
opinion as to its suitability as it stands for residence con¬ 
struction, did not examine the property to the west in that 
particular or sufficient to give a comparison as to the con¬ 
tours of the two properties; has formed an opinion as to 
the availability and suitability of Parcel 55/221 as it stands 
for residential construction and the opinion is that it is 
very ill-suited for residence construction on account of the 
shallow depth of the lot as it stands without grading and 
extending the lev^l of the lot back from the building line, 
by shallow depth he means the depth between the street 
and where the precipitous drop starts and on back toward 
Klingle Road; that in order to make the property avail¬ 
able and suitable for residence construction it would be 
necessary to build a retaining wall in the rear of the lots 
and then to fill in and increase and raise the level of the 
lots in the rear; if the construction was to be detached 
houses, a 50 foot 1 lot would be suitable and the retaining 
wall would be about 20 feet high, at a cost of approximately 
$2,000.00 for each 50 foot lot, for the retaining wall itself, 
without including such items as the grading of the lot after 
the wall is completed or the clearing of the site, removal 
of trees, shrubbery, undergrowth, and so forth, or any 
landscaping or end forms for the wall because he is taking 
it as a section of a continuous wall, has not included any 
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railings on the top of the wall as protection when tihe wall 
is completed and the ground graded, or any ornamentation 
on the wall such as bush hammering or anything!of that 
kind but has given it the plain effect of a concrete retain¬ 
ing wall; that he will make an inspection of the adjoining 
property to the west and return later and give h|is com¬ 
parison of the two properties; that after having bluilt the 
wall at the cost stated he thinks there would be ai height 
in the back which could be used, though the 20-foot height 
does not bring the lot up to the street level by any means 
because in no place is the present grade anywhere 
93 near within 20 feet of the curb line grade, he has 
based his estimate upon a wall which would confine 
the earth in the rear and allow for a certain amount of 
grading back, either by terracing or gradual gradihg, has 
not estimated on a wall clear to the same height as the pres¬ 
ent street grade because that would be practically prohibi¬ 
tive in cost; after the wall was built the lot would have to 
be filled in and graded as a building site, and he wohld sav 
that, considering the expense, the property could not be 
economically used for detached single dwellings, fhe ex¬ 
pense of all of these items would be so high that h^ would 
not want to pay any large amount of money for thie pres¬ 
ent lot and add these costs to it and consider that |he had 
a building site which was economical; he has seen before 
and has examined plaintiff’s Exhibit No. 1, which is a con¬ 
tour map showing the contour of the ground, thej heavy 
dotted lines are at 5 foot levels, the intermediate lines are 
at foot levels, it starts at the street or curb grade, 2Q0, and 
drops down to 160 at a point indicated, which is 140 feet 
below the street level, the low point is 145, wherever the 
trees interfered with the raising of the level of the lot they 
would have to be removed, and there are a number of 
places on the site where trees would have to be removed, 
he does not know how many. 

On cross-examination, the said witness further testified 
that he would tear the trees out rather than build around 
them, as a matter of fact he would not want to build a wall 
where the roots were, would have to go down 2 feet 6 inches 
for his line, would be much cheaper to dig a tree up than 
to run a retaining wall in an arc around it, thinks it would 
be necessary to build a retaining wall if you want tp make 
-a lot which would be buildable, he did not himself make 

5—6365a 
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any survey, la'st saw the property day before yesterday, 
thinks he was first asked to make an investigation of this 
case last fall sometime, very difficult to say how 

94 many feet there are between the building restriction 
line and the point of the lot before it commences to 

have the precipitous drop because the line where it starts 
to go down at the steep grade is very irregular; that it is 
just approximately a few feet between two points indi¬ 
cated, about 32 or 33 feet; between the restriction line 
and the curbline there is onlv one foot difference, at 
another point indicated approximately 2 feet drop in a dis¬ 
tance of 30 feet back from the restriction line, at the same 
point a drop of 5 feet in a distance of 50 feet back from the 
restriction line, the point indicated is about the middle of 
the property, at the east end the drop is about 40 feet; and 
in a general way lie is familiar with the properties on the 
south side of Macomb Street, west of Connecticut Avenue, 
does not know any particular house but knows the general 
neighborhood; if he owned the lot in suit and as a builder 
was going to put residences there he certainly would put 
a retaining wall on the back, there is a park right back of 
the lot. 

On re-direct examination, the witness further testified 
that the point indicated on cross-examination, 50 feet back, 
is the point of the best condition of the lot except that it is 
somewhat comparable at the very west end, the rest is 
worse, particularly at the east end, and from the 50 foot 
point indicated to the southerly line of the lot the drop is 
27 or 28 feet, considerable of which ground would be neces- 
ary for a rear yard if you were going to have a house that 
was saleable without heavy sales resistence; he proposes 
to put the retaining wall on the south lot line; from the 
general appearance of the lot he would say there was con¬ 
siderable fill, it is very hard to say how close the fill comes 
to the street but in his judgment it is very close, he often 
judges the age of fill by the growth on the land, trees and 
shrubbery, and he thinks the fill has been there for some¬ 
time; if detached houses were built thev would have to be 
somewhat on filled ground, thinks the lot could be devel¬ 
oped in the erection of a palatial residence, one residence on 
the whole property, would be very expensive but could be 
made a beautiful sunken garden effect in the rear 

95 and thinks it could be handled with proper land¬ 
scaping if a man wanted to put that much money 
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into the site, the houses in the neighborhood are n<j)t very 
high grade, just ordinary homes, two bungalows I across 
the street and about 3 or 4 two story homes; he considers 
in view of the conditions on Connecticut Avenue that the 
site in question will be proper for a home. 

On re-cross examination, the said witness further testi¬ 
fied that he is familiar with the six houses across the 
street, two are bungalows and some are frame ordinary 
homes, there is a very beautiful home on the end of the 
street on the north side, in isolated grounds away from 
the street and business section and adjoining neighbors, a 
single residence constructed on the lot in suit would have 
a natural park in the rear and beautiful trees already there, 
the other estate at the east end starts about the end of this 
property. 

On further re-direct examination, the said witness fur¬ 
ther testified that he is not familiar with the housejat the 
east end of the street to which his attention was called on 
re-cross examination. 


Plaintiff, further to maintain the issues on hijs part 
joined, thereupon offered in evidence a plat, which was 
marked Plaintiff’s Exhibit 14, which plat although not 
physically incorporated herein is made a part heredf with 
leave to any party to produce the same on hearing in the 
Court of Appeals. 

96 And thereupon, subject to putting in proof as to 
the actual use of the property on Connecticut Avenue, 
and recalling Mr. Smith for the comparison of Parcel 05/221 
with the parcel to the west, plaintiff rested. 

And thereupon, to maintain the issues on their part .joined, 
the defendants offered in evidence the following statement 
showing the date and language in which the “A Restricted” 
area districts were originally created and the amendments 
from time to time made in such language: 

October 4, 1933. j 


“Section XV (a)—“A” Restricted-area District. 


In the “A” restricted-area district the minimum dimen¬ 
sions of yards and courts and the maximum percentage of 
lot occupancy shall be the same as for “A” area district, 
except that hereafter no building shall be erected, altered 
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for use or used as an apartment house, hospital, sanitarium, 
lodging or boardinghouse, public garage, flat, hotel, or com¬ 
munity house, but shall be erected or altered for use onlv as 
a wholly detached single-family dwelling with two side 
yards, church, school, or passenger station. (June 16, 1923; 
May 24, 1926; May 7, 1928; and October 4, 1933.)” 

Amendments to the Zoning Regulations Relating to the 
“A” Restricted Area District. 


June 16, 1923. 

“In the ‘A’ restricted area district the minimum dimen¬ 
sions of yards and courts and the maximum percentage of 
the occupancy shall be the same as for ‘A’ area district, 
except that hereafter no building shall be erected or al¬ 
tered for use as an apartment house, nor shall any building 
or premises be used for this purpose.” 

May 24, 1926. 

“Amend Section XV (a) ‘A Restricted Area District’ to 
become effective January 1, 1927, and to read as follows: 

97 ‘In the A restricted Area District the minimum di¬ 
mensions of yards and courts, and the maximum 
percentage of lot occupancy shall be the same as for the A 
Area District, except that hereafter buildings shall be 
erected or altered for use only wholly as detached single- 
family dwellings with two side yards.’ ” 

May 7, 1928. 


Section XV (a)—“A” Restricted-area District. 

In the “A” restricted-area district the minimum dimen¬ 
sions of yards and courts and the maximum percentage of 
lot occupancy shall be the same as for “A” area district, 
no building shall be erected or altered for use as an apa-t- 
ment house, flat, hotel, or community house, nor shall any 
building or premises be used for these purposes, but shall 
be erected or altered for use only as a wholly detached 
single-family dwelling with two side yards, church, school, 
or passenger station. (June 16, 1923; Mav 24, 1926; and 
May 7, 1928.) 
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98 And thereupon the defendants offered in eyidenee 
four photographs and offered for identification five 

photographs, of which the last is the rear of No. 270ljChesa¬ 
peake Street, Northwest, which although not physically 
incorporated herein are made a part hereof with lj?ave to 
any party to produce the same on hearing in the C^)urt of 
Appeals. 

And thereupon the defendants offered in evidenced all of 
the Zoning Regulations of the District of Columbia j( which 
constitute an exhibit to their answer). 

99 And thereupon the plaintiff further offered! in evi¬ 
dence the two stipulations which appear in tlije tran¬ 
script of record. 

Thereupon, further to maintain the issues on thefr part 
joined the defendants offered further evidence tending to 
prove as follows: 

By Joseph C. Elbert, that he is employed in thd. Engi¬ 
neering Department of the District of Columbia, made cer¬ 
tain measurements on a survey plat and the measurements 
and lines which he has shown on the plat correctly repre¬ 
sent the measurements which he took at the time with a 
metallic tape from the curb in to where the slope of Parcel 
55/221 starts, and thereupon the survey was offered in evi¬ 
dence, which although not physically incorporated jherein 
is hereby made a part hereof with leave to any party ^o pro¬ 
duce the same on hearing in the Court of Appeals. 

100 On cross examination, the witness further! stated 
that the variation between the south lot line and the 

beginning of the slope is from 54 to 85 feet, and the slope 
between the lot line and where the precipitous drop begins 
is about 6 or 7 feet. 

By P. M. Anderson, that he is a practical consulting* engi¬ 
neer and architect, has been in that practice in Washington 
for 14 years, prior to that practically 16 years of engineer¬ 
ing and architectural experience with the Government, was 
a colonel of engineers in the Army during the war, fs now 
retained as consulting engineer for the Veterans Bureau and 
also part time in the Department of Justice, has constructed 
buildings throughout the countrv of various kinds and char- 
acter, made examination of Parcel 55/221 with regard to 
whether or not it could be used for residential purposes, has 
built, designed and had residences built for him fpr the 
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past 20 years, while still in the Government service built his 
own residence in Chevy Chase in 1914, and has built a num¬ 
ber since, majority of the construction he has had in the 
suburban area has been on very precipitous grounds, much 
more so than this, designed and constructed the Marjorie 
Webster School in Rock Creek Park, just off Kalmia Road, 
contract price was $208,000, built the girls’ dormitory build¬ 
ing at American University, cost about $370,000, Metropoli¬ 
tan Methodist Church on Nebraska Avenue, contract price 
a little over $300,000, Garfield Hospital Addition, contract 
price $445,000, and many other similar structures, his own 
residence was built on ground with about 6 feet of slope, 
Marjorie Webstei* School residence on ground more pre¬ 
cipitous than this and under much more difficult engineer¬ 
ing conditions because there was a stream flowing within a 
few feet of the site of the residence and much flood water 
was encountered, built a residence for the Chancellor at 
American University on slope of hill adjoining Massa¬ 
chusetts Avenue, has a $25,000 summer home of his own at 
Bay Ridge 1 on a cliff overlooking Chesapeake Bay, 
101 designed and built a similar residence for Andrew 
Locffier, on Chesapeake Bay, and designed and built 
three other similar residences on Chesapeake Bay towards 
Annapolis, area of his own lot on Broad Branch Road is 
51 feet wide in front, 52 feet in rear and about 135 feet deep, 
did not have any precipitous drop on that except in last 15 
feet on one side and the last 30 feet on the south side; 
Marjorie Webster School residence approximately 17,000 
square feet in the lot, irregular frontage, approximately 
110 feet, and runs back to about 10 feet in rear, 125 feet 
deep, precipitous drop starts right at front line, ground 
floor of house approximately 15 feet below street level, two 
story Spanish house with about 10 foot story height, first 
floor about 4 feet above normal ground level, making total 
height of parapet walls and roof about 34 feet, house built 
in a depression in ground so far as street is concerned, but 
ground falls off rapidly all around it on Southwest and 
Northwest sides,:graded the ground off to build house, had 
to fill road and build part of house on filled ground; that the 
Bay Ridge house is toward the east from the Loeffler house; 
that house is on a hill but there was no question of filled 
ground there, there was a little fill at the Loeffler house; 
witness walked over greater portion of Parcel 55/221, made 
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no measurements other than to step it off, from if to 28 
steps back from the curb to where ground dropped ojff quite 
rapidly, that drop is fairly uniform throughout entire 
length of parcel, took particular note of number of large 
trees, beeches, oaks, and tulips, no til led ground around 
any of trees, there was evidence of fill at some parts of the 
parcel which has a slope of from 5 to 7 feet from the curb 
back to where it commences to drop off more abruptly, the 
7) to 7 feet slope would not interfere with the construction of 
residences, and in that area every evidence of bein|g solid 
ground, and if filled ground could build a residence ij: it was 
filled 25 or 30 feet, cost a little more perhaps, have t(j> widen 
out foundations and perhaps build a mat foundation; 
102 several detached houses across the street on the 
north side of Macomb Street from this property, and 
detached house at west end of property in suit, and at its 
east end and to the north a large residence in very large 
area, an estate; in witness’ opinion would be feasible and 
practical to construct residences on the parcel in suit, in 
50 foot lots though vou could make verv tine 70 foot lots out 
of it, land lends itself beautifully to development of rock 
gardens and landscape architecture in rear because of 
southern slope to rear and trees, part of the trees b^ing on 
lot itself, underbrush to south is all cleaned out leaving just 
the beautiful trees all the wav down to the roadway running 
under Klingle Bridge, there is also a stream at the foot of 
the hill, would not be necessary to build a retaining wall 
along the southern end of the lot, thinks that would spoil the 
property; witness made an examination of property on 
Macomb Street west of Connecticut Avenue, does not recall 
particular numbers of houses he inspected, about 300 feet 
west of Connecticut Avenue, photographs being exhibited 
to him he stated he was in the yards in which thev were 
taken, and went over the ground, the rear is just ab(j>ut the 
same as the rear of the parcel in suit, there is a residence 
on the front part of the lot, standing about 15 feet back 
from the sidewalk, and the slope commences to dro}]) right 
at the rear of the residence, the house being about 36 feet 
deep, and on Exhibit No. 5 the house to the extreme left is 
Judge Bland’s house and the house to the left is Judge 
Caton’s house from the information witness received that 
day, and thereupon the following occurred: 
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“The Court: Gentlemen, you want me to go out there 
and see this property? 

“Mr. Lynch: Yes, if your Honor please. 

“Mr. Sullivan: All of us desire that you do so. 

“The Court: I think I have already seen it, and I 

103 know the property on the east side of Macomb Street 
and on the west side of Macomb Street, and I have 

been in some of those houses there and visited and was on 
the property wesf of Connecticut Avenue on Macomb 
Street. I think it is about similar to that on the east side 
of Connecticut, on Macomb Street, except that it drops 
down more precipitously, perhaps. I do not think there is 
much need of mv going out there. 

“Mr. Lynch: I have many photographs taken in other 
parts of the city- 

“The Court: (Interposing) If we cannot say what we 
have seen or heard in these occasions—I know the houses 
out there; you almost have to use a step-ladder to get into 
some of these houses.” 

“Mr. Sullivan: Has vour Honor actually been on this 
property. 

“The Court: I do not know that I have walked on it. 

“Mr. Sullivan: We would like to have you go out and see 
this property and actually walk on it. 

“The Court: All right.” 

The Court subsequently informed counsel that he had 
not complied with their request. 

The said witness Anderson further testified that he would 
put all front projections of houses on the lots in question 
along the building line which would be 30 feet back from 
the curb, and build the houses anywhere from 36 to 45 
feet deep, and with a 40 foot house would have a yard from 
5 to 15 feet in the rear before the precipitous drop begins, 
he would spread the houses out on the central entrance 
plan and not make them so deep, only about 28 feet, would 
landscape the rear yard in rock gardens which would be 
very feasible and very beautiful and practical. The road¬ 
way in front of plaintiff’s property is 30 feet in width. 

104 The defendants then offered in evidence the rec¬ 
ord from the official files of the District Government 

of plaintiff’s petition for change of zoning and the consents 
thereto and memorandum in support thereof, a copy of 
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which is attached to the bill of complaint as “Exljiibit L” 
and is not repeated here. 

Defendants further offered in evidence plaintiff’d supple¬ 
mental petition for change in zoning which is the jsame in 
form as the original petition for change of zoning and 
which contains the consent thereto of Edward jKohen, 
Square 2219, Dot 1, 3415 Connecticut Avenue. 

Defendants further offered in evidence the recolrd from 


the official files of the District Government of the objections 
to the granting of plaintiff’s petition which are in tlie words 
and figures following: 


105 Mechanical 


Photographic 

Technologv. 


Color Printing 


The Photo/7echnical Laboratory, Incorporated. 

New Jersey Ave. & D Street, N. W., Washingtoli, D. C. 


Manufacturers. 

Hammond. 

Collodian Emulsion Specialties. 

October 5 1931. 

Zoning Commission, 

District Building, 

Washington, D. C. 

Gentlemen : 

On my return to Washington Fridav, after an Extended 
absence, I was surprised to learn that a movement was on 
foot to change the zoning on my home property, on the south 
side of Macomb Street, east of Connecticut Avenue, N. W., 
parcel 55/178. I was surprised because I have consistently 
refused to allow my name to be used in conjunction with 
such a project; and I am opposed to the re-zoning of the 
parcels in question. 

I have examined Mr. Garrity’s petition, and hai~e noted 
the names that he gives of property owners in th!e neigh¬ 
borhood who are in favor, or are not opposed, to the] change. 
These names, without exception, are the names of men and 
women who own business property on Connecticut Avenue 
around the corner from the location in question. They nat- 
urallv are interested in anything which will adctl to the 
density of the population in their neighborhood, but, with 

i 
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a few exceptions, they do not live in the neighborhood. 
The residents of Macomb Street, are, without one single 
exception, opposed to the change in zoning. 

Mr. Garrity speaks of the land in his lot being ‘ 4 made 
ground”. This may or may not be true, but his property 
contains large forest trees fiftv or sixtv rears old. I doubt 
if, in the District of Columbia, there is a more solid resi¬ 
dence building than mv own. It has a stone foundation 
walls two feet thick and floor beams made of channel iron. 
This structure was built on ground identical with that in 
Mr. Garritv’s lot. 


106 The property in Washington on the heights above 
the parks, particularly Rock Creek Park and its en¬ 
virons, has a singular charm for residence purposes. It 
would seem a pity that such property should be lost to home¬ 
builders. 

I mav add that mv father-in-law, Congressman B. M. 
Jacobsen of Iowa, who makes his home with me during the 
session, is also opposed to the exploitation of Washington’s 
beauty spots by real estate speculators. 

Verv trulv vours, 

JOHN M. HAMMOND. 


JMH/BB. 

(Endorsement: Owner of property involved in proposed 
change representing 20% opposition. 10/6/31. A.O.C.) 

H. E. Mock, Chairman, Chicago, Ill. 

W. W. Coblenz, Washington, I). C. 

J. S. Coulter, Chicago, Ill. 

A. X. Desjardins, Rochester, Minn. 

W. E. Gar rev, Nashville, Tenn. 

F. J. Gacnslen, Milwaukee, Wis. 

G. M. MacKee, New York Citv. 

R. B. Osbood, Boston, Mass. 

Ralph Pemberton, Philadelphia, Pa. 

A. S. Warthin, Ann Arbor, Mich. 

H. B. Williams, New York City. 

F. C. Wood, New York City. 

H. A. Carter, Secretary, Chicago. 

Morris Fishbein, Chicago, Ill. \ Ex 
Olin West, Chicago, Ill. j Officio 
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American Medical Association. 

Council on Physical Therapy. j 
2737 Macomb St., N. W., Washington, D. (L 

October lj 1931. 

The Zoning Commission, j 

Municipal Building, 

Washington, D. C. j 

In re Lots 55/211 and 22/178. j 

South side of Macomb St., East of Conn. Avje. 

Sirs : 

In opposition to changing the zoning of the sout}i side of 
Macomb Street, east of Connecticut Ave., X. WJ, we re¬ 
spectfully submit the following statements: 

(1) It is undesirable to hedge in the District ]j>arks by 
apartment houses. Klingle Ford Valley, which is involved 
in the present instance, will be completely ruined bjf further 
encroachment of apartment houses upon it. | 

(2) This land appears to be held for speculative pur¬ 
poses. The plea that detached or semi-detached houses can¬ 
not be built thereon because there would be no projfit is not 
sustained bv the fact that onlv two short blocks to the west, 
on the same street; during the past year, two houses have 
been erected—one a frame house at 3024 Macomb, and the 
other a brick building just finished at 3019 Macomb 

Street. 

107 (3) The slogan “Own your own home” is good to 

make sales, but there should be some protection of 
the home-owner so that after he has bought a homt he will 
not be sacrificed to the greed of the speculator and en¬ 
croached upon by apartment houses. Cleveland Fjark is a 
good example. 

(4) On the evening of Nov. 13, 1929, two representatives 
called upon us regarding this property, announcing that it 
was their intention to build an apartment house thereon. 
“It is going to be built with or without your consent.” I 
reminded them that this was a threat. 
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They assured me that the building would cover only 60% 
of the lot. After a long discussion, when they found that I 
could not be cajoled, or frightened with their threats, they 
departed with one more threat that if there was too much 
opposition they would ask for zone C with the building 
covering 80% of the lot. 

Question: Is the Zoning Commission going to submit to 
that sort of tyranny! 

(5) Apartment houses are noisy. They can and some¬ 
times do harbor immorality. The “loud speaker” has in¬ 
creased their objectionableness. The tenants park their 
cars so close that it is impossible for the home owner to ap¬ 
proach his new home. Automobiles come and go all hours 
of the night. After being obliged to live in apartment 
houses for almost two decades, we know the undesirable 
features. There are good reasons for the homeowners’ 
hysteria when he hears that an apartment house is to be 
built in his vicinity. 

(6) The lot is only about 125 feet deep. After deducting- 
space for a sidewalk and parking, the remainder is not wide 
enough for a large apartment building in keeping with the 
surroundings. 

(7) The jiresence of apartment houses on the south side 
of Macomb Street \yill ruin the property for residential on 
the north side of the street. If a residential section is to 
be spoiled by the intrusion of apartment houses then there 
should be some legal provision for indemnity. 

Respectfullv submitted, 

W. W. COBLENTZ. 

CATHERINE CATE COBLENTZ. 

WWC :CC. 

Key Pittman, 

United States Senator, 

State of Nevada. 

Committees: 

Foreign Relations 

Mines and Mining 

, Interstate Commerce 

Public Lands and Survevs 

* 

i Irrigation and Reclamation 

Territories and Insular 
Affairs. 
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United States Senate, 


Washington. 


i 

October 'j, 1931 
Mr. C. W. Draper, | 

Washington, D. C. I 

My Dear Mr. Draper: 

You have called my attention to an effort being | made to 
change parcels 55/211 and 55/178, situated on the s<j)uth side 
of Macomb Street, east of Connecticut Avemie, N. W. 
108 When I first came to Washington I lived onjMacomb 
Street because I considered it one of the mosjt beauti¬ 
ful residence sections of Washington. The conmujrcializa- 
tion of Connecticut Avenue, in the vicinity of where I was 
residing, caused me to move further out so as to enjoy the 
privacy and comforts of residence life. 

I am not a member of the Cleveland Park Citizens’ As¬ 
sociation and, therefore, am not at liberty to take part in 
the contest. The action that I was compelled to take with 
regard to my own residence, however, indicates very clearly 
my sentiments with regard to the zoning system in Wash¬ 
ington. 

When I came here 18 years ago Washington was one of 
the most beautiful residence cities in the United States. 
It was seriously injured by the commercialism of Realtors. 
There are only a very few sections around Washington to¬ 
day that are reserved for beautification by handsome de¬ 
tached residences. There is plenty of room on the main 
streets of Washington for stores and apartment houses 
without invading the side areas, where we should preserve 
the beautiful topography and trees. This is impossible 
when commercialism is the prime object of development. 

W 7 ith best wishes, I am i 

Sincerely, 

KEY PITTMAN. 


I 
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Cathedral Heights-Cleveland Park Citizens’ Association, 

Washington, D. C. 

Washington, D. C., October 6th, 1931. 

The Honorable Zoning Commission 
of the District of Columbia, 

District Building, 

Washington, D. C. 

Gentlemen : 

At a meeting of the Cathedral Heights-Cleveland Park 
Citizens’ Association held in the Assembly Hall of John 
Eaton School Monday evening, October 5th, 1931, the fol¬ 
lowing resolution was unanimously passed: 

4 4 Resolved that this Association is opposed to the re¬ 
zoning from residential “A” restricted area to residential 
44 C” of a tract lying on South side of Macomb Street, X. W., 
in the block East of Connecticut Avenue.” 

Respectfullv yours, 

CATHEDRAL HEIGHTS-CLEVELAND 
PARK CITIZENS’ ASSOCIATION, 

By B. C. ROGERS, 

Acting Secretary. 


109 Oct. 1, 1931. 

To the Zoning Commission: 

We, active residents of Macomb Street, jointly and sev¬ 
erally object to the proposed rezoning of Lots 55/211 and 
55/178, on the South Side of Macomb Street East of Con¬ 
necticut Avenue: 

1. The main reason for purchasing our homes was the 
44 restricted area.” 

2. The value of our homes would be decreased 50% by 
such rezoning. 

3. To rezone the property would be to capitalize a na¬ 
tional park for the benefit of those wishing an apartment 
house, and to the detriment of those having residences in 
the vicinity. 

4. The apartment houses in this vicinity are more than 
capable of caring for apartment-house dwellers. All of 
them have vacant apartments. 
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5. Such an apartment house will cut off light afid air to 
such an extent as to make it impossible to continue to oc¬ 
cupy our residences. 

6. There is sufficient land across the way for the building 
of residences, or semi-detached houses, if the owners are 
willing to make a fair profit. 

7. We object to the using of this land for speculative pur¬ 
poses, regardless of the personal and financial Sacrifices 
forced upon us as owners of residences. 

W. W. COBLENTZ, j 

2737 Macomb, 

Oct. 1, 1931. 

CATHERINE CATE COBLENTZ, 
LITTA CAMPBELL DUFFIlpLD, 
2739 Macomb, 

JOHN R. DUFFIELD. 

IDA BLISS DRAPER. I 

2745 Macomb St. 

CHAS. W. DRAPER, 

ROBERT A. WILSON, 

BERTHA DARBY WILSON, 

2747 Macomb St., N. W. 

JOHN H. HAMMOND, 

ALVINA J. HAMMOND, 

2756 Macomb St. N. W. 

Dr. F. B. BRIGHTWELL, 

LOUISE B. BRIGHTWELL, j 
2735 Macomb St. N. W. 
CATHERINE S. MASKER, 

2751 Macomb St. 

MYRON GLASER, 

2749 Macomb St. 

HENRIETTA GLASER, 

ANNA J. SCHOELLKOPF, 
WALTER H. SCHOELLKOPF, 

2700 Macomb St. 

I 

110 By S. G. Lindholm: That he is engineer to the 
Zoning Commission of the District of Columbia and 
has occupied that position since 1927. 

Thereupon the defendants offered in evidence a map 
which said map, although not physically incorporated 
herein is made a part hereof with leave to any partyj to pro- 
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(luce the same on hearing in the Court of Appeals, showing 
t lie construction of the detached dwellings, the semi-detached 
dwellings where two families live side by side, the row 
houses with no opening* between buildings, and also the 
apartment houses for which permits were issued between 
September 1, 1920 and December 31, 1930, for the entire 
area of the District of Columbia west of the Anacostia 
River. 

Witness Lindholm further testified that in the area from 
Wisconsin Avenue to Macomb Street, up Macomb Street to 
Rock Creek Park and then north on Rock Creek Park and 
east to the District line, the southeast boundary being Wis- 
consin Avenue and Macomb Street, 1,728 detached dwell¬ 
ings were erected in said period from September 1, 1920 to 
December 31, 1930; that each one of the single lines which 
appears on the said exhibit shows the location of a house; 
that a single line means a completely detached dwelling; a 
cross line shows a semi-detached dwelling, and a circle 
represents an apartment house, and the bar within the 
circle the number of units in the apartment itself. 

Thereupon the defendants further offered in evidence a 
map of the District of Columbia showing the use and area 
districts in separate colors, which map, although not physi¬ 
cally incorporated herein is made a part hereof with leave 
to any party to produce the same on hearing in the Court 
of Appeals; that the blue color shows the “A Restricted” 
area district; that the brown color shows the “A Semi- 
Restricted” area district; the yellow color shows the 
44 A” area district and the uncolored portion is first 
commercial. 

Ill Thereupon the defendants offered in evidence a 
map showing the increase in population in the vari¬ 
ous census districts in the District of Columbia from the 
1920 census to the 1930 census, which said map, although 
not physically incorporated herein is made a part hereof 
with leave to any party to produce the same on hearing in 
the Court of Appeals. 

Defendants thereupon offered in evidence a map showing 
in colors the various use districts in the District of Colum¬ 
bia, which said map, although not physically incorporated 
herein is made a part hereof with leave to any party to pro¬ 
duce the same on hearing in the Court of Appeals. 


SI 
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Thereupon, the plaintiff further to maintain the issues on 
his part joined, offered further evidence, tending tjo prove 
as follows: 

By H. Clinton Smith, recalled, that lie had examined the 
property to the west of Parcel 55/221, there is a house on 
the west lot, has a rear yard of approximately 30 feet at the 
far point and then a sudden break toward the park, with 
steps going down to the lower level and near the base of the 
steps is a brick retaining wall about 3 feet high, fhat the 
west lot does not require as deep a retaining wall because in 
case he did not go all the way back to the rear yard and has 
steps down, with a pair of steps, he can come outj on the 
level. In this section we are right on the edge of a ravine 
and the dirt is on an angle which would not allow us to build 
anything below that on a flat level; on the property in suit 
there are a number of erosion gullies, some aboui; 6 feet 
deep and others about 4 feet, witness dug down ii}to that 
with his shoe and got the impression of filled groun|d, filled 
over to the brink and the dirt allowed to fall over, |a lot of 
that has washed over and he imagines if any more <$irt was 
dumped on to this it would probably go down to the park 
cither by rolling or washing; if was going to builc. center 
hall houses, would have to have wider lots, a mini- 

112 mum of 50 feet; has inspected houses west of Con¬ 
necticut Avenue, two houses just west have retaining 

walls where conditions are somewhat comparable to parcel 
in suit, one a concrete retaining wall approximately 

113 20 feet high, and another a 9 foot rubble wall, that is, 
with mortar and masonry, these figures are approxi¬ 
mate because witness did not get into yard, sized theip up by 
checking with his eve, above the rubble wall is a cement 
covered wall but could not tell whether it is masonry or 
rubble, has steps in it and comes down with a terrace, above 
that is a dry' rubble wall approximately 5 feet, tlje total 
height of all these walls is about 25 feet on each property, 
maybe more, these are the only two he could find which he 
thought were comparable with the parcel in suit the slope 
of which is a sharp fill but those are natural slopes, the 
houses west of Connecticut Avenue have been standing 
about 20 years. 

On cross examination, the witness Smith further testi¬ 
fied that he did not get the numbers of the houses west of 

6—6365a 
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Connecticut Avenue, and there are a number of houses in 
there, he only found two with retaining walls, a number of 
others without them, he went as far from Connecticut Ave¬ 
nue as he could walk in the rear, looks like a right-of-way 
in the back, sort of walk-way, cannot drive through there, 
as you get further up the slope gets much less, went up 
as far as he could walk, would say at least a square from 
Connecticut Avenue, was in the rear and could not see the 
numbers, did not go into the rear yards of any of the houses, 
merelv looked at them from the back. 


By Raymond F. Garrity, that he is the plaintiff and was 
out Connecticut Avenue between Klingle Bridge and Porter 
Street last evening between 5 and 6 o’clock; the property 
on the northwest corner of Ordwav and Connecticut Avenue 
is occupied and has a sign on the front reading “Infants 
and Children’s Clinic, Dr. Cohen”, the next property on the 
west side of Connecticut Avenue is occupied apparently as 
a residence, the next is vacant although for rent as a resi¬ 
dence witness presumes, then there arc 7 stores going north, 
the next is an apartment house, the next a lire engine 
114 house, then 4 stores to the corner of Porter Street, 
two or three of them in an apartment house; crossing 
to the east side of Connecticut Avenue, The Broadmoor, 
a large apartment house, is immediately north of Porter 
Street, and coming south there is a gasoline station on the 
corner, and two or three gasoline stations between Porter 
and Macomb Streets, and the entire development between 
those streets is business, there being one vacant lot, aside 
from which there is business on every lot between Porter 
and Macomb Streets; between Macomb Street and the 
bridge there are two apartment houses on the east side and 
one apartment house on the west side, the property on the 
west side just north of Macomb Street is vacant, the quarry 
is north of Newark Street and two or three apartment 
houses between the quarry and Ordwav Street, the quarry 
being designated on Plaintiff’s Exhibit 14 as “vacant”. 

He was present at the public hearing on the application 
for the rezoning of the property, and being shown from the 
official files in evidence a paper dated October 1, 1931, ad¬ 
dressed to the Zoning Commission and having upon it in ink 
the names of 17 persons, he stated that that paper was not 
to his knowledge presented at the public hearing, he did 
not see it and was there throughout the hearing and he 
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would have known it if it had been presented; being also 
shown a paper dated October 6, 1931, on the letteiihead of 


the Cathedral Heights-Cleveland Park Citizens Associa¬ 


tion and a letter dated October 7, 1931 on the letteiihead of 
Senator Key Pittman, a letter dated October 1, 1931 on the 
letterhead of the American Medical Association, Council on 
Physical Therapy, and a letter dated October 5, 1931 on 
the letterhead of the Phototechnical Laboratory, 411 from 
the official files in evidence, he stated that none them 
was presented at the public hearing, and that he jdid not 
have knowledge of the existence of any of the said! papers 
at any time prior to the adjournment of the public tearing. 

On cross-examination, he stated that his petition 
115 was read by him at the hearing; that a nuifuber of 
people were there, thinks Mr. Hammond w4s pres¬ 
ent in person and through counsel, a lady was thiere but 
he does not recall her name, believes Mr. Schoellk^pf was 
there, believes he had an agent present, those are the only 
ones he remembers, the room was full, some protested, 
thinks Schoellkopf did, Potbury represented Hammond and 
served papers on witness five minutes before the hearing, 
but that is all witness knows about him, does not relnember 
whether a lady present stated that she presented a [protest 


in behalf of property owners on the street and dpes not 
think either directly or inferentially she got across pie fact 


that she was representing property owners. 

Thereupon, on further cross-examination, the witness was 
asked, “When did you buy the property?” to which the 
plaintiff objected on the ground that it was not material, 
the objection was overruled and the plaintiff noted an 
exception to the ruling of the Court, which was by tlijs Court 
allowed and duly entered upon its minutes, and he replied 
he bought it either in 1928 or 1929, and thereupon the wit¬ 
ness was asked, “What did you pay for it”, to which ques¬ 
tion the plaintiff objected on the ground that it was not ma¬ 
terial, he might have bought it for use as an apartment 
house and then not used it or for some other use or without 
knowing anything about the conditions, and the question 
of loss on the zoning is based upon the value of the property 
and not on what the witness paid for it, which objection the 
Court overruled, and the plaintiff then and there noted an 
exception which was by the Court allowed and duly entered 
upon its minutes, and the witness replied that he (jlid not 
know that he could answer the question, it was som^ three 
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or four years ago,! possibly could guess at the approximate 
number of square'feet and the square foot price but could 
not give anything better than that, thinks it was 65 
116 or 70 cents a square foot, part of it was not taken 
in a subsequent condemnation proceeding for the 
park, witness is a member of the Bar and has been for many 
years, in active practice in the District of Columbia, the 
quarry apparently is not used as a quarry now although 
witness saw some blasting there about a year ago, does not 
think has seen anjr blasting there since, is apparently just 
a vacant lot now, there is quite a hole there, would seem to 
be 15 or 20 feet below the street level at certain points in 
the center. 


On re-direct examination, witness further testified that 
the principal part' of his time in the practice of law is de¬ 
voted to practice before the Federal departments, that 
since the acquisition of the property he has dedicated a 
16 foot alley at the east end, for which he received no com¬ 
pensation, and it is shown on the contour map, Plaintiff’s 
Exhibit Xo. 1, and before buying the property he did not 
go into any engineering studies or have engineering reports 


made on the ava 


'liability of it for different uses, he has had 


carrving char 


including interest on his investment. 


117 And thereupon the defendants called as a witness 
Laura Harlan who testified that she had been in 
the real estate business in the District of Columbia for 10 
or 12 years, has rented the Sclioellkopf property for the 
past year, has been in the place and on the grounds or in 
the house, has not had time to refresh her memorv as to 
the exact number 1 of acres, but at least 5 or 6, the house is 
one of the largest private houses in Washington, should 
think it contains at least 20 rooms and 8 baths, there are 
small private homes between the Sclioellkopf estate and 
Connecticut Avenue on the north side of Macomb Street. 

On cross-examination, the witness testified that she thinks 
the Sclioellkopf house was built about three years ago, 
there was an original old house but it has been so trans¬ 
formed that would say it is just a shell of what is there 
now, could not say when the original house was built, or 
when the small houses on the north side of Macomb Street 
were built. 
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Thereupon, it was stipulated that Defendants'! Exhibit 
No. 7, the Zoning Commission file, is a public file, jand that 
the Schoellkopf property consists of at least 5% ap*es. 

And thereupon, Raymond F. Garrity, the plainjtiff, was 
recalled as a witness on his own behalf and testified that 
prior to the zoning hearing he went down to th<J Zoning- 
Commission to inspect the file and to obtain infornjation as 
to protests, and there saw Air. Clouser, asked toj see the 
papers, and was fold could see them after the hearing, 

and he did not let witness see them before the hearing, 

• | ' 

witness was accompanied by Mr. Leon Cooper. 

On cross-examination, the witness further testified that 
he did not ask any member of the Commission for authority 
1o see the papers, he knew Major Davidson, executive secre¬ 
tary, did not ask him. 

The plaintiff thereupon called Leon F. Cooper who 
118 gave testimony tending to prove that he had just 
heard the testimonv given by Mr. Garritv, that he 
accompanied Mr. Garrity on the occasion mentioned by 
him, thev went to the Zoning Commission on seveital occa- 
sions and on this particular occasion inquired of Mr. 
Clouser about the hearing which was pending, discussed 
the case with him, he said there was a United States Sena¬ 
tor who had written a letter very much protesting any 
change, inquired of Clouser if might see the protbst that 
had been filed and he said, “Not now”, or “I could not do 
that”, or some such answer. At any rate, we considered 
it a refusal to permit us to see any papers, one or the other 
of us asked him to let us see the papers, and he did not 
do so. 

On cross-examination, the witness said that he thinks 
Clouser did not say that he did not have the papers at that 
time or that they were upstairs. This was 2 or 3 cays be¬ 
fore the hearing. 


And thereupon the defendants called as a witnessj Robert 
0. Clouser, who testified that he was employed by the 
Zoning Commission and was so employed at the time of 
the Garrity hearing in 1931, that Garrity and Cooper came 
over to see witness and talked to him relative to tjhe case 
a number of times before the hearing, does not recall 
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specifically their request to see the file, file was with wit¬ 
ness on some of the occasions they called and with Major 
Davidson on others, believes Garrity and Cooper prior to 
the hearing- came on several occasions and asked to see 
the hie, and he let them see it, believes they did ask to 
see the protest which had been filed, and he let them see 
it, cannot recall any specific instance in regard to any 
specific time when witness was asked to let them see the 
file or the protest, they have envelopes on which the num¬ 
bers of the cases are listed and as each protest comes in it 
is put in the envelope having the number in question on it; 
ordinarily the filei of protests are kept in witness’ office 
but the executive officer of course sometimes calls for the 
file or any case he may want, there is no regular 
116 procedure relative to forwarding papers to him be¬ 
fore the hearing except that he must have them on 
the day of the hearing, and thereupon the following tran¬ 
spired : 

“Q. Was there ever any occasion when Mr. Garrity or 
Mr. Cooper requested to see the protest which had been 
filed to the proposed rezoning, when you told them they 
could see it after the hearing? 

4 4 A. No, I do not recall that. 

“Mr. Sullivan: That is not the question. 

“The Witness: Well, I will say no, then.” 

On cross-examination, the following transpired: 

“Q. Did you say ‘No’ because I objected to your testi¬ 
fying that vou did not recall? 

“A. No. 

“Q- Why did you answer differently, then? 

“A. Because I know that there was not. 

“Q. But you have no independent recollection of that. 

“A. No.” 

And the witnes$ further testified that he may have told 
Garrity or Cooper or the two of them that a Senator had 
filed a protest, he does not recall it, and not recalling it 
he does not recall any conversation with them with respect 
to it; that he has been connected with the Zoning Commis¬ 
sion since August, 1927, and his duties and functions have 
been more or less the same during all of that time and in¬ 
clude being custodian of the Zoning Commission’s petitions 
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and protests file, and when one wants to inspect a zoning 
file he asks witness for it and witness shows it to jiim. 

And thereupon, on questioning by the Court, witness fur¬ 
ther stated that he did not stamp or date papers when they 
came in and the only way you can judge of the date is by 
the date that people put on them who send [them in, 

120 and that if a person should date a protejst three 
months back of the date received that would be the 

only record witness’ office would have. 

And thereupon both sides rested. 

And thereupon the following transpired: j 

121 “The Court: The facts in this case might appeal 
to one more so than in the Bliss case, but I think that 

my decision will be the same as in the Bliss case for the 
reasons stated in that case, so far as they are applicable in 

this case. In the Bliss case the petitioner was refused- 

“Mr. Sullivan (interposing): You did not pass on the 
question of reasonableness. 

“The Court: Oh, ves; I said it was not arbitrary or un- 
reasonable and did not amount to confiscation of the prop- 
ertv, and I do not think it does in this case. 

“Mr. Sullivan: My recollection was that you said you 
were not passing on that question because the Zoning Com¬ 
mission itself had not passed on it. 

“Mr. Lvnch: Oh, no. 

“The Court: My idea was that if the Zoning Commission 
had refused to change the zoning, or if the evidence showed 
that the Zoning Commission was acting in an arbitrary or 
unreasonable manner, then the Court should tak^ action, 
taking into consideration the allegations of your petition 
and the facts and circumstances shown here. 

“So that part of my reasons in the Bliss case, th^t had to 

do with the number of signers, that should obtain^- 

“Mr. Sullivan (interposing): Of course, that does not 
apply here. 

“The Court: No, but other than that, I think the same 
thing applies here as in that Bliss case. 

“Mr. Sullivan: Here we have an admission on the record 
in the answer which I read to your Honor yesterday, that 
they did allow people to take part in the hearing |vho had 
no interest in the property; they allowed citizens’ associa¬ 
tions to take part, and they considered matters j not in¬ 
volved in the hearing at all. 
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122 “The Court: That question was in the Bliss case. 

“Mr. Sullivan: Their answer denied that. 

“The Court: That would not change my decision. So the 
bill will be dismissed.” 

And in the Bliss ease to which reference is made in the 
foregoing excerpt, the Court said: 

“The Court: In'the opinion of the Court the action of the 
Zoning Commission in establishing A Restricted district was 
valid, and the action of the Zoning Commission in classify¬ 
ing the property involved in this case as being within the 
A Restricted district was valid. 

“Finally, the Court is of the opinion that this Zoning Act 
has no express provision for the Court to sit. as it were, 
as a board of appeals in zoning matters, nor is there any 
implied conclusion to that effect to be drawn from the pro¬ 
visions of this Add, and, therefore, in the opinion of the 
Court, the plaintiff would be required to make out a case 
of arbitrary or unreasonable action on the part of the 
Zoning Commission before the Court should interfere with 
its actions or decisions, and that the plaintiff has failed to 
make out such a case in the case before the Court. 

“Therefore, I decide in favor of the defendants, for fail¬ 
ure of plaintiffs to make out a case.” 

And thereafter, the plaintiff tiled findings of fact re¬ 
quested by plaintiff which appear in the transcript and 
which the Court of its own motion struck from the record, 
to which action of the Court in striking same from the 
record, and also to which action of the Court in refusing to 
make the findings of fact requested, and each of them, the 
plaintiff noted separate and several exceptions which were 
by the Court allowed and duly entered upon its minutes. 

And thereupon the Court made findings of fact and con¬ 
clusions of law which appear in the transcript of rec- 

123 ord and to each of which findings of fact and conclu¬ 
sions of law the plaintiff then and there objected on 

the grounds that no one of the findings or conclusions was 
justified or supported by the record, that Findings of Fact 
Nos. 1 and 4 were in reality conclusions of law, and that 
Conclusion of Law No. 3 is neither a conclusion of law nor 
a finding of fact in any proper sense of the term, which ob¬ 
jections the Court then and there overruled and to which 
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action of the Court the plaintiff then and there noted sep¬ 
arate and several exceptions which were by the Court al¬ 
lowed and duly entered upon its minutes. 

And be it further remembered, that the foregoing com¬ 
prises the substance of all of the testimony in jthe case 
necessary to explain the issues and questions involved and 
the relations of the parties thereto, and all of the (proceed¬ 
ings in the trial and presentation of the said issues and 
questions, including the settlement of the findings of fact 
and conclusions of law, and each and all of the exceptions 
stated in the foregoing statement of evidence was dulv noted 
and allowed by the Court and entered upon its minutes at 
the times when the same were severally noted and taken, 
and the plaintiff then and there prayed the Court to sign 
this statement of evidence, and the same is accordingly 
signed and made a part of the record in this cause now for 
then, this 6th day of November, A. D. 1934, the plaintiff 
and the defendants being in Court by counsel and no ob¬ 
jection being signified to the signing of this statement of 
evidence 

DANIEL W. O’DONOGHUE, 

J list ice. 

124 United States Court of Appeals for the Di 

Columbia. 

October Term, 1934. 

No. 6365. 

Raymond F. Garrity, Appellant, 

vs. 

District of Columbia et ah, Appellees. 

Motion as to Printing Record. 

Now comes the appellant and showing to the Couift: 

1. That the exhibits to the original bill include !a very 
large contour map and a number of photographs ^narked 
Exhibits A, B, C, D, E, F, G, H, I, J and K, all of which 
exhibits are attached to the copy of the said original bill 
as the same appears in the transcript of record filed in the 
above entitled cause, but none of which can be satisfactorily 


trict of 
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reproduced in the printed transcript of record so as to be 
of value to the Court in the hearing- of the cause and such 
reproduction would involve very considerable expense. 

2. The answer in the above entitled cause has attached 


as exhibits a certain plat, marked Exhibit No. 1, and a com¬ 
plete copy of Zoning- Regulations, marked Exhibit No. 2, 
which said plat is in colors and cannot be satisfactorily 
reproduced, and but a small part of which zoning regula¬ 
tions are germane to the subject-matter of the above en¬ 
titled cause, such portions thereof as are germane will no 
doubt be fully set forth in the respective briefs, and the 
expense of reproducing the said exhibits is out of all pro¬ 
portion to their importance in the case. 


125 3. In the' statement of evidence, at page 22, lines 

20 to 24, it appears that a plat, marked Plaintiff’s 
Exhibit 14, was offered in evidence; at page 25, lines 1 to 6, 
the defendant offered in evidence four photographs and for 
identification five others; at page 31, lines 4 to 12, the de¬ 
fendants offered in evidence a certain map and on the same 
page, lines 24 to 28, the defendants offered in evidence a 
certain other map, and on page 31 (a), lines 1 to 11, the 
defendants offered in evidence two other maps, no one of 
which pieces of evidence mentioned in this paragraph num¬ 
bered 3 is physically incorporated in the statement of evi¬ 
dence but each of them is in express terms made a part 
thereof with leavb to any party to produce the same on 
hearing in this Honorable Court. Each and every of the 
said maps so offered by the defendants is an exceedingly 
large map of the entire District of Columbia, no one of 
them could be satisfactorily reproduced so as to be incorpo¬ 
rated in the printed record, and no useful purpose would 
be served by attempting to so incorporate in the printed 
record any of the other pieces of evidence mentioned in this 
paragraph numbered 3. 


Wherefore, the premises considered, the appellant re¬ 
spectfully moves the Court to omit from the printed record 
each and every of the pieces of evidence mentioned in the 
foregoing paragraphs numbered 1, 2 and 3, treating the 
same, however, as part of the record on this appeal, and 
permitting any party to the appeal to produce the same 
before the Court at the hearing subject to all such terms 
and conditions as the Court may impose in that regard; or, 
in the event that the Court should not deem it appropriate 
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lo grant Hie foregoing prayer in whole or in part jtlien an 
order may be issued by writ of certiorari or otherwise to 


bring up from the lower court and physically incorporate 
in the record and have reproduced as part of the printed 
record such of the aforesaid pieces of evidence, if 
126 any, as to which the foregoing prayer to cjispense 


with the reproduction of the same may be by this 
Honorable Court rejected; and that the appellant may have 
such other and further relief as the nature of his case mav 


require. 


RAYMOND F. GAREjITY. 


WILLIAM C. SULLIVAN, 

Attorney for Appellant , 

1401 K Street , N. W. 

District of Columbia, ss : 

I, Raymond F. Garrity, on oath say that I am the appel¬ 
lant. in cause entitled Raymond F. Garrity, Appellant, vs. 
District of Columbia, et al., Appellees, No. — in the Court 
of Appeals for the District of Columbia; that I have read 
the foregoing and annexed motion and know the contents 
thereof; that the matters and things therein set forth as of 
personal knowledge are true, and those set forth upon in¬ 
formation and belief I believe to be true. 

RAYMOND F. GARRjtTY. 

Subscribed and sworn to before me this 30th $ay of 
November, A. D. 1934. ' 

[notarial seal.] NELL M. GRIFFIN,| 

Notary 


No objection to the granting of the above motion. 
VERNON E. WEST, 

Attorney for Appellees Hazen, Allen 
and Sulton and District of Columbia. 

LESLIE C. GARNETT, 

U. S. Atty., Atty. for Other Appellees. 

127 Endorsed: No. 6365. Raymond F. Garrit^, Ap¬ 
pellant, vs. District of Columbia et al., Appellees. 
Motion as to Printing Record. United States Court t>f Ap- 



ublic in and for the 
District of Columbia. 
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peals for the District of Columbia. Filed Nov. 30, 1934. 
Henry W. Hodges, Clerk. William C. Sullivan, Attorney 
for Appellant, 1401 K St., X. \V., Washington, I). C. 

12S Clerk's Memorandum. 

No. 6365. Motion as to printing record granted, Decem¬ 
ber 14, 1934, permitting exclusion of certain exhibits in 
printing, with leave to refer to same as a part of record. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6365. Raymond F. Garrity, Appellant, vs. District of 
Columbia, a body corporate, Zoning Commission of the 
District of Columbia, Melvin C. Hazen, et al. United 
States Court of Appeals for the District of Columbia. 
Filed Nov. 30, 1934. Henry W. Hodges, Clerk. 
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October Term, 1935. 


No. 6365. 


Raymond F. Garrity, 
Appellant, 

v. 

District of Columbia, et al., 
Appellees. 


BRIEF FOR APPELLANT. 


STATEMENT OF FACTS. 

This is an appeal from a decree dismissing a bill in 
equity seeking a zoning classification for appellant’s 
property which will permit of the erection of an apart¬ 
ment house upon the same, and incidental relief in con¬ 
nection therewith. A plat is in the record showing the 
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property sought to be rezoned and its relation to 
Macomb Street, Connecticut Avenue, the park area 
and Klingle Road, which adjoin the property in suit. 
(R. 26-7) Exhibit A to the bill, the printing of which 
was excused by the Court (R. 89-92), reveals the en¬ 
tire situation in verv considerable detail. 

Appellant's land is situate on the south side of 
Macomb Street east of Connecticut Avenue, has an 
area of 43,299 square feet (R. 25), is of very rough 
and uneven topography, with a grade of about 3 per 
cent for the front 70 feet, followed by a precipitous 
drop of about 60 feet (R 16). It fronts 348.24 on 
Macomb Street, has a depth of 125 feet on its west line 
(which is 227.19 feet east of Connecticut Avenue), 


which west line 1 is but 90 feet east of the rear of a 5- 


story apartment house which fronts on Connecticut 
Avenue (R. 15-16). The parcel in suit has a depth of 
141.94 feet on its east line, which east line is the 
boundary between appellant’s property and a public 
allev theretofore dedicated by him. The south line of 
the property is the boundary between it and parkway 
property of the United States, immediately to the 
south of which is the public highway known as Klingle 
Road (R. 3-4). 

The location and surroundings of appellant’s land 

are such as to render same wholly unsuitable for the 

* 


erection of dwellings of the character to which A Re¬ 
stricted area districts are assumed to be limited, or 
for any other purpose than an apartment house, for 

which they have a value many times in excess of their 
* * 

A Restricted value. As now zoned, the same is vir¬ 
tually unsalable except at an extreme sacrifice, while if 
zoned as prayed it could be advantageously improved 
or sold at an advantageous price (R. 15-17). 
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Appellant’s land was originally zoned in 40i foot 
height, A area, and residential use districts (R.j6-7), 
and the original zoning regulations included Apart¬ 
ment houses in residential use districts (R. 71), and 
they still do. The terms of the use, height andj area 
districts to which appellant’s lots are assigned afe set 
out in full (R. 7-11). ! 

By the terms of the Zoning Act, the original speci¬ 
fication by the Zoning Commission of height, area and 
use districts, exhausted its authority in that regard, 
and it could not thereafter establish additional district 
classifications as distinguished from transferring 
properties from one district to another (R. 5-6). 

The Zoning Commission, long after its original ac¬ 
tion in creating height, area and use districts, and 
after the exhaustion of its power and authority iij that 
regard, assumed to create an additional area district, 
designating the same “A Restricted”, dealing, how¬ 
ever, not with the subject of area at all but instead 
wholly with that of use, thus commingling and con¬ 
fusing the two subjects, notwithstanding its wa^it of 
power or authority to create a new class of district, 
and notwithstanding the legislative mandate iifL the 
Zoning Act to deal separately with matters of height, 
use and area, respectively (R. 11). Residential uses 
still include apartment houses, but A Restricted areas 
attempt to prohibit residential uses therein. 

Tn so doing, and though the Zoning Act required it 
to afford a public hearing in advance of taking action, 
it did so only in form, considering matters not pre¬ 
sented at the hearing, permitting parties to participate 
who had no interest in the property to be transferred, 
including civic associations, and instead of consider¬ 
ing properties upon their separate and individual 
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merits it grouped large masses of widely separated 
properties for hearing en bloc at the same session. 
After going through the form of attempting to 
create such A Restricted area districts, it classified 
within the same all properties listed as possibly sub¬ 
ject to such classification as to which no specific pro¬ 
test or objection had been made, without consideration 
of the merits of the respective properties, as to whether 
they should be so classified, and reserving therefrom 
for more than a year all properties as to which pro- 
test or objection had been made, and this for the 
avowed purpose 1 of avoiding judicial attack upon the 
legality of its action in so doing. 

When the Zoning Commission finally came to pass 
upon the properties so reserved, including appellant’s, 
it again proceeded en bloc as aforesaid, permitting 
anyone to participate in the hearing regardless of in¬ 
terest, considering information derived elsewhere than 
at the hearing, and upon the expressly declared theory 
and supposed principle that the burden of proof was 
upon the property owner to show that his property 
should not be transferred to such new classification, 
though prior thereto it had always proceeded upon 
the principle that no property should be transferred 
from one district to another without overwhelming 
proof of a necessity therefor (R. 12-13). 


Appellant’s property was assumed, by order of 
June 24, 1924, to be transferred to the new area dis¬ 
trict, which assumed to prohibit the erection or use of 
apartment houses therein but still leaving it in resi¬ 
dential use district, which permits apartment houses. 
A Restricted area classification was by the said order 
in terms assumed to be applied to all properties ex¬ 
empted therefrom because of protest when such new 


districts were originally assumed to be created on 
October 31, 1923 “being lots and squares located in 
or near the following squares” listing 92 different 
squares and such listing being followed with the 
proviso that should an owner desire to construct on 
any of them a prohibited residential development be¬ 
lieving the ground to be unsuitable for such purpose 
“the Zoning Commission will give consideration on 
its merits to such application, when accompanied by 
description, sketches or plans of buildings proposed”. 
The order in full is set out (R. 13). The 92 squares 
listed included Square 2215 in which appellant’s prop¬ 
erty is located (R. 13). 

This order of June 24, 1924, is void among other 
reasons, because (a) of the exhaustion of power to 
create district classifications at the time of the at¬ 
tempted creation of A Restricted area districts, (b) A 
Restricted area districts deal with use and not area, 
(c) the descriptions contained in the order are too in¬ 
definite to have any legal effect, and (d) the proviso 
constitutes an attempted usurpation by the |Zoning 
Commission of censorial authority withheld i[rom it 
by Congress. 

The A Restricted Classification does not s<prve in 
any way to protect the public health, secure tljie pub¬ 
lic safety, or protect property, the express purposes 
for the enactment of the Zoning Act, and the oijly pur¬ 
pose for which the classification could be lawfully 
made, but on the contrary such classification ife detri- 
mental to the public interest and constitutes a taking 
of appellant’s property without just or any compensa¬ 
tion, and deprivation of property without due process 
of law, all in violation of the constitutional guaranties 
in that regard, especially in the light of the fict that 
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no hearing* was ever accorded on the merits of the 
proposition whether appellant’s property should be 
so classified (R. 18). 

Appellant filed his petition with the Zoning* Commis¬ 
sion on September 17, 1931, accompanied by the requi¬ 
site consents, copy of which is Exhibit L to the bill 
(R. 23-7.) It sought to have the zoning changed of his 
own parcel and also of the one to the west, from resi¬ 
dential use, 40 foot height, A Restricted area districts, 
to residential use, GO foot height, C area districts (R. 
18, 23-7). The Zoning Commission held a public hear¬ 
ing on October 7, 1931, and assumed to deny the appli¬ 
cation on the following day. At such hearing, it re¬ 
ceived objections made by certain civic bodies includ¬ 
ing the Cathedral Heiglits-Cleveland Park Citizens’ 
Association and others having no lawful interest in 
the matter, though the Zoning Commission had no 
power or authority to hear or consider objections by 
others than owners within three blocks of appellant’s 
property, and though it was its duty to give to lawful 
objections consideration only to the extent to which 
their merits entitled them, no meritorious objection 
was presented. (R. 19) 

In the light of the facts and circumstances set out, 
the Zoning Commission had no discretion but to grant 
appellant’s application for rezoning in the perform¬ 
ance of a mere ministerial duty, its said actions and 
those of its members constituted an abuse of discretion, 
if discretion was possessed by them, and bore no sub¬ 
stantial relation to the protection of public health, se¬ 
curity of public safety, or protection of property, and 
the actions assumed to be taken constituted an at¬ 
tempted confiscation of property, deprivation without 
due process of law and a taking without just or any 
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compensation, all in contravention of constitutional 
guaranties, and further constitute a cloud upon appel¬ 
lant’s property, against which he is remediless except 
by the equitable aid of the Court, all such action^ hav¬ 
ing been taken under the pretended color of an at¬ 
tempted usurpation of power and authority which was 
not and could not lawfully have been conferred | upon 
or vested in the Commission. (B. 20) 

Evidence was offered from the records of the Zoning 
Commission, and excluded by the Court, to the effect 
that at public hearings on February 8, 1923, and March 
8, 1923 (R. 51), and September 27, 1923 (R. 52), the 
Commission spokesman declared that it was the settled 
policy of the Commission not to change zoning in the 
absence of overwhelming proof in support of the 
change proposed, and evidence was admitted from the 
records of the Zoning Commission that at the public 
hearing of May 15, 1924, when the proposal to transfer 
appellant’s and numerous other properties situatle “in 
or near” 92 different squares to A Restricted are^i was 
under consideration, the Commission chairman do- 
dared the burden of proof to be on the property owner 
who contended that his property should not be trans¬ 
ferred to the A Restricted area. (R. 55-6) 

Evidence was also offered from the records df the 
Zoning Commission, and excluded by the Court] that 
at the public hearing of June 14, 1923, the Commission 
chairman read the proposal to create A Restricted 
area districts, that the Commission chairman declared 
that if A Restricted area districts should be established 
the Commission would have the power to go over the 
whole area and establish the districts but that he per¬ 
sonally “would rather sit here and wait for owners to 
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come in and ask that the restricted ban be lifted” and 
that another member of the Commission at that time 
declared that th&t would be the easiest way. (R. 51-2) 
Evidence was offered from the records of the Zoning* 
Commission, and admitted by the Court, that at the 
Commission’s executive session of June 16, 1923, regu¬ 


lations were adopted undertaking to make the changes 
proposed at the' public hearing of June 14, 1923, that 
is to say, creating A Restricted area districts, in which 
the minimum dimensions of yards and courts and the 
maximum percentage of lot occupancy shall be the 
same as for A area districts, except that thereafter no 
building should be erected or altered for use as an 
apartment hous0 nor should any building or premises 
be used for this purpose. (R. 51-2) 

Evidence was! also offered from the records of the 
Zoning Commission, and excluded by the Court, that 
at the public hearing of September 27, 1923, after a 
representative of one of the property owners had 
voiced objections to the change of the property repre¬ 
sented bv him to the A Restricted area the chairman 
of the Commisison declared: “We consider individual 
cases when they come up” and do so without public 
hearing. (R. 52-3) 

Evidence wasl also offered from the records of the 
Zoning Commission, and admitted by the Court, that 
at the public hearing of October 26, 1923, the Commis¬ 
sion chairman read a list of proposed changes from A 
to A Restricted area districts covering seven extremely 
large areas, one of which included appellant’s lands, 
the boundaries of which seven areas are stated in the 
record (R. 53), and that the chairman said the changes 
had been under consideration for several months, the 
Commission had had hearings on practically all of the 


<>• 
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areas described, had gone into the matter! very 
thoroughly and had delayed a decision until everythin 
pertaining thereto had been discussed, it felt tjhis to 
be a very important and far reaching change aijd one 
not to be made without very complete study, and there 
had been many discussions on the preliminary j hear¬ 
ings. (It. 53-4) j 

Evidence was also offered from the records jff the 
Zoning Commission, and admitted bv the Court!, that 

l - ' •f j 7 

at the executive session of October 31, 1923, anjorder 
was entered changing to A Restricted areas “all pf the 
property except that property for which pjrotest 
against inclusion” had been filed, stating the boun¬ 
daries of the areas so transferred which are the seven 
areas proposed at the public hearing of October 2G, 
1923, and set out at page 53 of the record. (R. 54) 
Evidence was offered from the records of the Zoning 
Commission, and excluded by the Court, that at the 
public hearing of January 17, 1924, the Commission 
Chairman said that there was no point in going into 
details as to the merits or advantages of the A Re¬ 
stricted area “because the Commission has a {world 
of testimony about that subject.” (R. 54) 

Evidence was offered from the records of the Zbning 
Commission, and admitted by the Court, that i 
public hearing of May 15, 1924, the Commission chair¬ 
man read the notice of hearing to change to A Re 
stricted areas all properties excepted therefrom 
such districts were originally created “being lot 
parcels located in or near the following squares’ 
ing 92 separate squares, including the one in jvhich 
appellant’s property is located; and the Commission 
chairman then said that the Commission had alfeadv 
held hearings relative to the creation of A Restricted 


when 
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area districts, they had been created in quite extensive 
areas, the properties that protested had been excepted 
therefrom in order to avoid the matter being taken be¬ 
fore the Court, the instant hearing was to consider 
those excepted areas, and the only matter to be dis¬ 
cussed was for Anyone objecting to the change being- 
made to show that it should not be made, “the burden 
of proof is on those who contend that the areas should 
not be zoned like the surrounding area. So it does not 
appear that there will be very much need for a discus¬ 
sion of the desirability of making these changes be¬ 
cause those will be generalities that have been covered 
in previous discussions.” (R. 54-6) 

The contention was then made to the Zoning Com¬ 
mission that each parcel had to be considered on its 
separate and individual merits with the burden of 
proof on those who contended that the change should 
be made, no one to be heard except those interested in 
each particular property with respect thereto, and not 
including citizens’ associations, that everything in 
favor of the change which should be considered by the 
Commission must be presented at that hearing and the 
greatest area which the law recognizes for anyone hav¬ 
ing an interest in being heard is “an owner or resident 
within the area not less than three blocks in length” 
of the particular property, but the Commission chair¬ 
man said that this was more or less of a continued 
hearing, there Was nothing to prevent the Commission 
from taking cognizance of all the petitions that were 
filed when the matter was up before and considering 
the arguments then made and “we expect to do so” 
and further said the Commission is always glad to 
hear from a citizens’ association and would be glad in 
this instance to listen to any representative of any such 
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association. (R. 56-8) In connection with and in the 
conrse of the colloquy just stated, the secretary of a 
citizens’ association announced that it had led the 
light for the change and had filed more than 600 in¬ 
dividual requests therefor, that “It was a fight liy the 
association, backed up by the people.” (R. 57) j With, 
it sped to the objection that each hearing is a separate 
and distinct one, the Commission chairman announced 
that it could take cognizance of any facts of which it 
has knowledge, whether gained by preceding h wirings 
or by riding around the city. (R, 58) 

Specific objection was made at the said hearing- that 
the creation of A Restricted area districts is void, and 
would have been even if included in the original clas¬ 
sification, because under the statute there can be but 
one classification of residential buildings whether 
owned or rented by the occupants and whether an 
apartment house or not; also, that the power of treat¬ 
ing classifications was exhausted by the original! clas¬ 
sification alter which the only power remaining was to 
change or transfer from one district to another., and 
that there was no reason for classifying the particular 
properties and any attempt so to do would arbitrarily 
reduce the value of the property, Congress neither in¬ 
tending nor having the power to vest the Commission 
with authority to make such classifications, and so 
doing would constitute a violation of the constitutional 
rights of property owners by depriving them of prop¬ 
el t_\ without compensation and without due process of 
law. (R. 58-60) 

The Commission chairman thereupon said “it is 
very evident that if we take up each parcel by itself 
and discuss its merits that we are going to take up all 
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todav at least and mavbe two days, and there are other 
people. This is an important matter we are discussing 
and we are going to ask the different property owners 
to give us a statement in writing, somewhat of the 
same nature as Mr. Wardman has been making here 
as to why that particular property should be excluded 
from being put in the A Restricted class. There may 
be sections of property that cannot be devoted satis¬ 
factorily to detached homes. It may be that thev are 
located where no one cares whether there is an apart¬ 
ment house located there or not. We can take these 


different properties after those statements are made, 
go out and look over the ground and come to a con¬ 
clusion.” (R. 50) 

Evidence was further offered from the records of 


the Zoning Commission, and admitted bv the Court, 
that at the executive hearing of June 24, 1924, an order 
was adopted changing “All property exempted from A 
Restricted area when A Restricted area districts were 


originally created on October 31, 1923, being lots and 
parcels located in or near the following squares” fol¬ 
lowed by a list of the 92 squares already mentioned, to 
which order was added the proviso, “that should an 

owner desire to construct on any of the above lots or 

«> 


parcels a residential development prohibited in the A 
Restricted area because he believes the ground un- 
suited for such purpose the Zoning Commission will 
give consideration on its merits to such application 
when accompanied by descriptions, sketches or plans 
of buildings proposed” (R. 61), and it was stipulated 
that this is the order bv which it was undertaken to 
transfer appellant’s property to A Restricted area. 
(R, 61) 
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Expert testimony was offered by the appellantj tend¬ 
ing to establish that, zoned as it is, his property) has a 
value of approximately 15c per square foot, tlliat it 
would cost 35c per square foot to put it in a condition 
for individual residences, its value would then be 50c 
per square foot, and that with residential use, 6p foot 
height and C Area zoning it would be worth $2.o0 per 
square foot (R. 62-3), that there is a grade to thejprop- 
ertv in suit practically all the wav, verv little that 
could be called on the level (R. 64), none of it is ap¬ 
proximately level, there is considerable grade on all 
of it, it is more precipitous at the east than at the west 
end, there is a precipitous grade from the lot line on 
down (R. 63), that this property is very ill-suiteid for 
residential construction on account of shallow depth 
without grading and extending the level of the lot back, 
it will be necessary to build a retaining wall about 20 
feet high, fill in and increase and raise the level of the 
lots in the rear, at a cost of about $2,000 for each 50 
feet of frontage, without including grading, clearing 
site, removal of trees, shrubbery and undergrowth, 
landscaping, end-forms for the wall, railings or Orna¬ 
mentation. (R. 64-5) The 20 foot wall would not 
bring the property up to street level by any means, 
there would have to be grading back by terracirjg or 
gradual grading, a wall clear to the same height ajs the 
present grade will be prohibitive in cost, and even with 
the 20 foot wall the expense of all the items mentioned 
would be so high that the site would not be an economi¬ 
cal one. (R. 65) 

Evidence was offered by the appellees creating a 
conflict with that offered by the appellant as to whether 
or not the property in suit could be used for the (^rec- 
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tion thereon of individual residences, in the course of 
which the trial justice said that he was familiar with 
the property on Macomb Street both east and west of 
Connecticut Avenue, “I know the houses out there, you 
almost have to use a step ladder to get into some of 
these houses” (R. 72) and the appellees’ witness ad¬ 
mitted that erecting individual houses as lie proposed 
the rear yards would not be in excess of 15 feet deep 
before the precipitous drop begins. (R. 72) 

Appellant was asked on cross-examination when he 
bought his property and what he paid for it, to which 
objection was made by him through his counsel, and 
the objection overruled. (R. 83-4) 

At the conclusion of the testimony, the Court ruled 
that the action of the Zoning Commission had not been 
arbitrary or unreasnable, had not amounted to con¬ 
fiscation, and the fact that it allowed people to take 
part in the hearings, including citizens’ associations, 
who had no interest in the property, and that it consid¬ 
ered matters not involved in the hearing, did not 
change his decision. (R. 88) 

The appellant filed requested findings of fact which 
the Court struck from the record (R. 41-46, 88) and 
the Court made findings of fact and conclusions of law 
(R. 40-1), to which the appellant objected on the 
grounds that no one of them was justified or supported 
by the record, that findings of fact Nos. 1 and 4 are 
in reality conclusions of law and that conclusion of law 
No. 3 is neither ia conclusion of law nor a finding of 
fact in any proper sense of the term. (R. 88) 

The case presents for the consideration of this Court 
the following 
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ASSIGNMENTS OF ERROR. 

The Court erred in the particulars and respectjs fol¬ 
lowing : 

1. In dismissing the bill. 

2. In not holding that the attempted action cjf the 
Zoning Commission assuming to create A Restricted 
Area districts was null and void. 

3. In not holding that the attempted action df the 
Zoning Commission of June 24, 1924, assuming to place 
plaintiff’s property in tlie A Restricted Area district 
was null and void. 

4. In not holding that the attempted action of the 
Zoning Commission in assuming to designate upbn its 
atlases and maps the property of the plaintiff as in 
the A Restricted Area district was null and void. 

5. In not requiring the Zoning Commission to change 
the zoning of plaintiff’s property from residential use, 
40 feet height, and A Restricted Area districts to resi¬ 
dential use, 60 foot height, and C Area districts. 

6. In not perpetually restraining and enjoining the 
enforcement or attempt to enforce the so-called A Re¬ 
stricted Area regulations against plaintiff’s property 
or any part of the same. 

7. In not requiring by mandatory writ of injunction 
the Inspector of Buildings and his successors in ^ffice 
to issue to the plaintiff and his successors in interest 
permits for building operations upon plaintiff’s prop¬ 
erty in the same manner and under the same circum¬ 
stances and conditions as if no attempt had ever peen 
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made to adopt the so-called A Restricted Area regula¬ 
tions. 

8. In making the Finding of Fact No. 1. 

9. In making the Finding of Fact No. 2. 

10. In making the Finding of Fact No. 3. 

11. In making the Finding of Fact No. 4. 

12. In making the Conclusion of Law No. 1. 

13. In making the Conclusion of Law No. 2. 

14. In making the Conclusion of Law No. 3. 

14. (a) In refusing to make the findings of fact re¬ 
quested by appellant as plaintiff and in striking the 
same from the record. (See Record, p. 93.) 

15. In excluding the declarations made at different 
hearings of the Zoning Commission, by its own mem¬ 
bers, to the effect that it was well established that 
changes in the zoning would not be made unless there 
was overwhelming proof in support of the change or 
of its necessity. 

16. In excluding the fact that there was read at the 
public hearing of the Zoning Commission of June 14, 
1923, the proposed change to create the so-called A Re¬ 
stricted area districts. 

17. In excluding the colloquy at the public hearing 
of June 14, 1923, between Mr. Coldren, Acting Chair¬ 
man Besson and Commissioner Rudolph. 

IS. In excluding the statement of Chairman Bell that 
changes in zoning would be made by the Zoning Com¬ 
mission without a public hearing. 


19. In excluding the declaration of the Chairman of 
the Zoning Commission at the public hearing ofj June 
17, 1924, to the effect that the Zoning Commission al¬ 
ready had a world of testimony about the subject of 
the merits and advantages of the A Restricted hreas. 

20. In permitting the plaintiff to be asked on pross- 

examination when he bought and what he paid f^r the 
property in suit. (R. 47-8, 93.) j 

# 

These assignments of error may be reduced to the 
following 

POINTS AND AUTHORITIES. 

I. The change of zoning requested by appellant 
should have been granted. 

II. Evidence should have been admitted of the de¬ 
clared policy of the Zoning Commission imposing the 
burden of proof upon the one seeking the change, 

III. The testimony offered from the record (if the 
Zoning Commission at the hearing of June 14, 1923, 
should have been admitted. 

IV. The statement of the chairman of the Zbning 
Commission at the public hearing of January 17, 1924, 
that it already had a world of testimony aboqt the 
merits and advantages of the A Restricted area should 
have been admitted. 

V. The appellant should not have been required to 
answer on cross-examination the questions as to when 
he bought and what he paid fcr the property in suit. 

VI. The findings of fact and conclusions of law made 
bv the Court should not have been made. 

VII. The findings of fact requested by appellant 
should not have been stricken from the recorcjl but 
should have been granted. 
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I. The Change of Zoning Requested by Appellant 

Should Have Been Made. 

This point naturally subdivides itself into the three 
following: 

o 

(a) The situation, topography and surroundings of 
the property require the zoning sought. 

(b) The attempted creation of A Restricted area 
districts was null and void. 

(c) The attempted action assuming to place appel¬ 
lant’s property in A Restricted area district is null 
and void. 

Considering these three subdivisions in the order 

CT7 

stated: 

(a) The situation, topography and surroundings of 
the property require the zoning sought. 

The property is situate on the south side of 
Macomb Street east of Connecticut Avenue. A dia¬ 
gram of it and of the surrounding streets and parcels 
appears in the 1 record (R. 26-7) and a more detail 
showing is made by Exhibit A to the bill, the reproduc¬ 
tion of which in the record was excused bv the Court 
(R. 89-92). The land is of very rough and uneven 
topography, with a grade of about 3 per cent for the 
front 70 feet, followed by a precipitous drop of about 
60 feet (R. 16). It has an area of 43,299 square feet 
(R. 25). It fronts 348.24 feet on Macomb Street, has 
a depth of 125'feet on its west and 141.94 feet on its 
east line, which east line is the boundary between ap¬ 
pellant ’s property and a 16 foot public alley which was 

dedicated bv him. The south line is the boundarv be- 
* * 

tween appellant’s property and parkway land of the 
United States, designated on said plats as Parcel 
55/212. This parkway land separates appellant’s land 
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from the public highway on the south known as 
Klingle Road. (R. 3-4) The west line of appellant’s 
land is 227.19 feet east of Connecticut Avenue ^nd is 
but 90 feet east of the rear of a 5-story apartment 
house which fronts 76.83 feet on Connecticut Avenue, 
with a depth along the line of Macomb Street of 137.19 
feet (E. 15). i 

The residential use, 40 foot height and A Restricted 
area designations are given to appellant’s land, to the 
90 feet frontage on Macomb Street immediately west 
thereof, to the properties on the north side of Macomb 
Street facing appellant’s, and to the property next ad¬ 
joining and to the north thereof. 

As already stated, to the south of appellant’s prop¬ 
erty is the parkway Parcel 55/212; on the southeast 
corner of Connecticut Avenue and Macomb Street is 
the 5-story apartment house above mentioned; imme¬ 
diately adjoining it to the south is another 5-story 
apartment house, with a frontage of 60.36 feet on Con¬ 
necticut Avenue. Both of the said apartment houses 
run to the east from Connecticut Avenue approxi¬ 
mately 137 feet, they cover the entire Connecticut Ave¬ 
nue frontage from Macomb Street south to the Iylingle 
Bridge, and they are separated from appellant ’is par¬ 
cel only by Parcel 55/178 having a 90 foot frontage 
on Macomb Street, and a lenglh of but 33.47 fpet on 
its south line. (R. 15-16, 82) j 

To the south of Klingle Road is a section of ^ very 
large apartment house building known as the! Ken- 
nedy-Warren, which extends from Connecticut Ajvenue 
eastwardly to a point opposite appellant’s property, 
and when completed will extend at least as far ^o the 
east as does appellant’s property. The whole bf the 
north side of the KennedvAVarren building fro jits on 
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the Government parkway land to the south of K1 ingle 
Road, as does appellant’s property on the north side 
of that road. (R. 16-17) 

Directly opposite the two apartment houses above 
mentioned which front on the east side of Connecticut 
Avenue, there is 1 a large apartment house fronting on 
the west side of Connecticut Avenue which occupies 
the entire space between Macomb Street and the 
Klingle Bridge. (R. 82) 

On the north side of Macomb Street, at the north¬ 
east corner of its intersection with Connecticut Ave¬ 
nue, there is another 5-storv apartment house, having 
stores on the ground floor, a frontage of 58.75 on Con¬ 
necticut Avenue I and of 123.54 feet on Macomb Street. 
(R. 16) To the north of the last mentioned apartment 
house, that is to sav from Macomb Street on the east 
side of Connecticut Avenue northwardly for a distance 
of 1365.02 feet, or from Macomb Street to the entrance 
to the Broadmoor Apartment House north of Porter 
Street, the property is entirely improved with store 
buildings and gasoline service stations, with the excep¬ 
tion of a solitary vacant lot. (R. 16, 82) 

On the west side of Connecticut Avenue, between 
Macomb Street and Newark Street, the site is unim¬ 
proved, between Newark and Ordway Streets there is 
a quarry, upon which a large moving picture threatre 
is about to be erected, and there are several apartment, 
houses, and between Ordwav and Porter Streets there 
is an infants’ ahd children’s clinic, two buildings ap¬ 
parently used dr intended for use as residences, 7 
stores, an apartment house, a fire engine house and 
four stores, with an apartment house on the upper 
floors above some of them. (R. 16, 82) 

For the whole length of both sides of Connecticut 
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Avenue, continuously from H Street on the south to 

* i 

Chew Chase Circle on the north, a distance of! about 

five miles, there is no property fronting on Connecticut 
Avenue which, according to its record zoning, Cannot 
be used for apartment house purposes. (R. 16)1 
From the Macomb Street frontage of appellant’s 
property back approximately 70 feet it is on about a 
3 per cent grade, and then occurs a precipitous drop 
to the grade of Klingle Road to the south. (R. 16) 
The land is filled. (R. 17, 66, 71) That fact tajten in 
connection with the topography of the land prohibits 
its utilization for the building of private residjcnces, 
because of the excessive cost of putting in a proper 
foundation, unless a single residence should be ejrected 
of a very large and pretentious type, for which! there 
is no market or demand in the vicinitv, because of the 
surroundings, if indeed anv class of residences could 
be erected thereon for sale or rental. On the other 
hand, an apartment house would add greatly fo the 
beauty and desirability of the neighborhood, ^'or it 
would not be economically feasible to erect a building 
of inferior design or construction, and the site lends 
itself very advantageously to attractive terracing on 
the frontage on the Government park area, adding to 
the beauty of the park as well as of the whole neighbor¬ 
hood and to the view and desirability of the structure 
itself for residential purposes, whereas small! resi¬ 
dences would present to the gaze of users of the! park¬ 
way a motley array of back yards on the sloping hill¬ 
side, with the usual attendant exhibitions of laikndrv, 

, i 

drying clothes, garbage containers, trash, etc.j (R. 
16-17) " " | 

The physical conditions and surroundings of appel¬ 
lant’s property are shown by a contour map ancjl pho- 
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tographs which \vere filed with the bill (R. 17) and 
offered in evidence (R. 62), the reproduction of which 
in the record was excused by the Court. (R. 89-92) 
The said contour map discloses that the property is 
exceediimfv irregular in contour. On the west line at 
the curb, it is at an elevation of 202.57 feet; 15 feet 
back, or at the building line, it is 202.8 feet; 15 feet 
further back or at the building restriction line it is 
201.8 feet, and the property continues to drop until at 
the south line of the parcel it is but 176.2 feet, so that 
between the north curb line and the south line of the 


parcel there is a drop on the west line of 26.37 feet. 
On the Macomb Street frontage, at the curb line, it 
starts as aforesaid at the west end of the property at 
202.57 feet and drops until at the east line it is but 
195.36 feet, so that at the curb between the west and 
east lines there is a difference of 7.21 feet; on the east 
line of the parcel starting at the curb with 195.36 feet 
it drops from that point until at the south line it is 
but 146.3 feet, or a drop of 49.06 feet; and on the south 
line, starting with an elevation of 176.2 feet at the west 
line it is but 146.3 feet at the east line, a difference of 
29.9 feet. 


The precipitous drop starts with the contour line of 
195 feet, which at the west is more than 2/3 of the 
way south from the curb, but at the east is almost at 
the curb. Further comments on the contours, in the 
light of the map exhibit is hardly necessary. 

With reference to the photographs, the reproduction 
of which was also excused by the Court, (R. 89-92) 
Exhibit B looks westwardly from the property in suit, 
showing the frame house to the west thereof and the 
two apartment houses beyond it on Connecticut Ave¬ 
nue; Exhibit C also looks westwardly from the prop- 
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ertv, showing on the left side the frame residence be- 
tween the property in suit and the two apaittment 
houses on the corner of Connecticut Avenue, ajnd on 
the right side the six small residences on the [ north 
side of Macomb Street facing the property, wijtli the 
apartment house beyond them at the corner otj* Con¬ 
necticut Avenue; Exhibit D is taken in front (j)f one 
of the apartment houses at the southeast corner of 
Connecticut Avenue and Macomb Street, looking! north 
on Connecticut Avenue and showing part of the ppart- 
ment house on the northeast corner of the said j inter¬ 
section; Exhibit E is taken from Macomb Street, look¬ 
ing to the south over the property in suit and exhibit¬ 
ing the Kennedy-Warren Apartment House; Exhibit 
E is taken at about the point where the precipitous 
drop begins, looking down over the Government park¬ 
way, and onto Klingle Road where an automobile is 
stationed; Exhibit G is taken from the same relative 
position as Exhibit F, though further to the easjt, and 
it shows to the south of Klingle Road the Keiinedv- 
Warren Apartment House fronting on the soutji side 
thereof; Exhibit H is taken from the easterly phrt of 
the property in suit and shows two of the residences 
on the north side of the street facing the same anil also 
at the right of the photograph the so-called Schoell- 
kopf residence; Exhibit I is taken from the Govern¬ 
ment parkway opposite the property in suit, visualiz¬ 
ing a portion of the Kennedy-Warren Apartment 
House south of Klingle Road; Exhibit J is taken from 
Klingle Road looking up onto the property in suft and 
the figure of a man is at the point where the pre¬ 
cipitous drop begins; and Exhibit K is taken from 
about the same position as Exhibit D, looking south 
instead of north down Connecticut Avenue, showing 
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on the left side the fronts of the two apartment houses 
on the east side of Connecticut Avenue between Ma¬ 
comb Street and 1 Klingle Bridge and on the right the 
one large apartment house situated on the west side of 
Connecticut Avenue between Macomb Street and 
Klingle Bridge. 

H. Clinton Smith, a builder with over 30 years ex¬ 
perience in the District of Columbia, testified that in 
his opinion the property is very ill-suited for residen¬ 
tial constructon on account of the shallow depth be¬ 
tween the street line and where the precipitous drop 
starts, that it would be necessary to grade and extend 
the level of the lot back from the building line, con¬ 
structing a retaining wall in the rear and then filling 
in and raising the level of the ground; that for de¬ 
tached houses a 50 foot lot would be suitable with a 
retaining wall about 20 feet high, at a cost of about 
$2,000 for each 50 foot frontage, without including* 
grading, clearing of site, removal of trees, shrubbery, 
undergrowth, etc., landscaping, end-forms for the 
wall, railings or ornamentation thereon such as bush 
hammering, but giving the plain effect of a concrete 
retaining wall; that the 20 foot retaining wall would 
not bring the lot to street level by any means, in no 
place is the present grade anywhere near within 20 
feet of the curb line, but there would have to be grad¬ 
ing back, either by terracing or by gradual grading, 
a wall clear up to the present street grade would be 
practically prohibitive in cost, and if the wall is built 
the lot would have to be filled in and graded as a build¬ 
ing site; that considering the expense the property 
could not be economically used for detached single 
dwellings, the cost would be so high that it would not 
be an economical building site. (R. 64-5) 
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It is true that the witness Anderson, testifying for 
the appellees, differed with Mr. Smith as to tllie prac¬ 
ticability of using the property for private dwellings, 
recommending the dividing of the property into 50 
foot lots, and providing rock gardens and land scape 
architecture in the rear, without building a retaining 
wall (R. 71), putting all front projections along the 
building line, which would be 30 feet back fijom the 
curb, building the houses anywhere from 36 toi45 feet 
deep, and he said that with a 40 foot house therfe would 
be a. yard from 5 to 15 feet deep in the rear befjore the 
precipitous drop begins, he would spread the houses 
out on the central entrance plan and not make them so 
deep, only about 28 feet. (R. 72) Therefore, a house 
45 feet deep would have a back yard varying* from 
nothing to 10 feet and for a house 28 feet d^ep the 
back yard would be between 17 and 27 feet in depth. 

Somewhere in such shallow rear vard would have to 

* 

be located a garage if one should be provided. 

The trial justice himself, in the course of the hear¬ 
ing, remarked that he knew the property on Macomb 
Street both to the east and to the west of Connecticut 
Avenue, had been in some of the houses and “Vou al- 
most have to use a stepladder to get into some o^ these 
houses”. (R. 72) ! 

It is noteworthy that, in connection with the hear- 
ing of the zoning appication, while many protests 
were filed (R. 73-9), no one of them gave any real 
reason for their objections or any objections which did 
not apply with equal force to any apartment jhouse 
erected anywhere or indeed to any use of the property 
for any purpose; but one of them, and a very promi¬ 
nent person at that, did give as a ground of opposition 
a most potent reason for re-zoning the property as 
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prayed rather than the contrary, though he filed the 
same as a protest against the re-zoning. AVe refer to 
the letter of Sehator Key Pittman (I\. 77) which is 
dated October 7, 1931, and states that he came to 
"Washington 18 years prior thereto, that at first he 
lived on Macomb Street because he considered it one 
of the most beautiful residential sections of Wash¬ 
ington, but that “The commercialization of Connecti¬ 
cut Avenue in the vicinity of where I was residing 
caused me to move further out, so as to enjoy the 
privacy and comforts of residential life”. (R. 77) 
The time at which Senator Pittman moved from Ala- 
comb Street because of “the commercialization of Con¬ 
necticut Avenue in the vicinity” is not disclosed, but it 
is fairlv inferable that it was a good manv years ago. 
Whenever that occurred, however, certainly his reason 
for moving out is not one which could be reasonably 
used to require that appellant’s property be held for 
residential uses for which he in effect savs that Ala- 
comb Street is not now and probably for many years 
past has not been at all suitable. 

It mav not be amiss to invite the attention of the 
* 

Court to the fact that since the hearing of the instant 
case in the trial court, Air. Justice Letts of that Court 
has delivered an opinion in the case of Ivan J. Beers 
v. Parkivood Trading Corporation, 62 AA 7 . L. R. 883 
holding that the' character of Connecticut Avenue has 
so far changed in this immediate vicinity as to render 
building construction covenants on the Connecticut 
Avenue frontage no longer applicable, with specific 
reference to what has hereinbefore been referred to as 
the quarry lot on the west side of Connecticut Avenue, 
between Newark and Ordway streets. This opinion 
was rendered in a case in which it was sought to enjoin 


the erection of a moving picture house on the qjiarry 
lot, because the deed restriction upon the samej pur¬ 
ported to prevent its use for any purpose other! than 
individual residences. For the information of the 
Court, a copy of the said opinion is annexed hereto as 
Appendix A. ! 

Since the entry of the decree appealed from the 
Zoning* Commission has zoned for apartment jhouse 
uses approximately 25 acres of land immediate!v ad- 
joining* the small houses on the north side of Macomb 
Street, and designated Parcel 56/68 as will be seen 
by reference to a copy of its order, which is attached 
hereto as Appendix B. The new zoning of this trjact is, 
Residential use, 40 feet height and A area. It is as 
stated a large tract of 25 acres with ample space to 
permit of the erection of a building* or buildirfgs 90 
feet high bv removing the same 4 ‘from all loU bv a 
distance at least equal to the height of the building.” 
(Sec. XIII, par. 8 of the Zoning Regulations, one of 
the appellees’ exhibits the reproduction of wh|ich in 
the printed record has been excused by the Court. 
(R. 89-92) 

Briefly summarizing the situation, appellant’s land 
is of very uneven topography, the higher ground 
thereof is filled, it is located but a stone’s tlirovj' from 
Connecticut Avenue, a busy business street, the! prox- 
imitv of which a United States Senator, as one of the 
protestants against the zoning* application, declared 
had long ago rendered Macomb Street unsuitable for 
residential purposes; a large apartment housej faces 
the property across Kingle Valley, 3 others hem it in 
through its gateway from Connecticut Avenue, small 
residences face it on the north side of the street, and 
immediately to the rear of them a large area |of ap- 
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proximately 25 acres has been zoned for apartment 
house purposes, and when actually devoted to that use 
not only appellant’s land but the small houses north 
of it will be completely and thoroughly hemmed in by 
apartment houses. Surely, this is not a condition of 
affairs in which the present A Restricted area zoning 
of appellant’s property should be retained. Should the 
property be left With its present 40 feet height zoning 
instead of being accorded a 60 feet height, it would only 
permit the erection of apartment houses below the 
height of those existing in the neighborhood and out 
of harmony with the value of the land, and render 
the new structure out of keeping, unsuitable and dumpy 
in appearance, instead of permitting the erection of a 
handsome and attractive structure. 

At the public hearing of January 17, 1924, the Chair¬ 
man declared: 


“The only matter to be discussed, as I see it, is 
for anyone who desires to take the change of anv 
area included in the squares prescribed that is not 
in the A Restricted area and show that that should 
not be zoned in the same areas as the property sur¬ 
rounding it. It seems to me the burden of proof is 
on those who contend that that area should not be 
zoned like the surrounding area”. (R. 55-6.) 


On the hypothesis, therefore, that the surrounding 
area was so restricted that apartment houses could not 
be there erected we must assume the action was taken 
transferring appellant’s property to the A Restricted 
area and the later action refusing to remove it there¬ 
from. Yet, as we have seen, this hypothesis is wholly 
without foundation in fact. Except for one frame 
dwelling immediately west of appellant’s property and 
six frame dwellings facing it on the north side of Ma¬ 
comb Street, the whole of the surrounding area is so 


zoned that apartment houses can be erected thereon, 
nearly all of it for business uses and the greaft bulk 
actually improved with apartment houses and business 
places. 

Necessarily, the entire authority of the Zoning) Com¬ 
mission in the matter must be found in the Zoning Act 
itself. It specifies its purpose in its preamble, namely 
“to protect the public health, secure the public safety 
and protect property in the District of Columbia”. Un¬ 
less, therefore, authority for the actions of the Zoning 
Commission can be found in the language quoted such 
actions were and are wholly unauthorized. 

There is nothing in the entire record, and nothing 
which can be deduced from anything therein, even re¬ 
motely indicating that under the circumstances o|f this 
case the zoning of appellant’s property in the A Re¬ 
stricted area tends in any way to protect the public 
health or to secure the public safety or to protect pro¬ 
perty. Indeed, we might ask, what is meant by protec¬ 
tion of property? Is it protection against fire, against 
decrease in value, against unsightly surrounding's, or 
what? Nothing else can be imagined and none of these 
is present here. Which of these would be proper sub¬ 
jects of such legislation? Protection against fire doubt¬ 
less would. Decrease in value would not, since it : s not 
a purpose of Government to stabilize the values of pri¬ 
vate property, which must be determined by the law 
of supply and demand. Unsightly surroundings are 
not, since these involve the two questions of sanitation 
and aesthetic consideration, the former of whicji are 
controlled entirely bv sanitary laws and the lattelr are 
not proper subjects of legislation. The wording c}f the 
statute is so broad as to include all, and therefore by 
its very breadth of scope is void. 
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It is true that in their answer the appellees averred 
that the order creating A Restricted areas was passed 
after determining that it was necessary “for the pro¬ 
tection of the public health, the securing of public safe¬ 
ty and the protection of property” (R. 30) and that the 
order of June 24, 1924, transferring to A Restricted 
area “lots and parcels located in or near” 92 different 
squares, including appellant’s (R. 21) was passed “in 
the exercise of the discretion reposed in them by law” 
that the entry of said order “was necessary for the 
protection of the public health, the securing of public 
safety and the protection of property” but it is signifi¬ 
cant that neither in their answer nor anywhere in the 
evidence do they produce anything tending in the 
slightest degree to show that their actions complained 
of have any bearing whatever upon or relation to the 
protection of public health, securing of public safety 
or protection of property. 

Indeed, the only thing purporting to have such rela¬ 
tion is to be found in the protests which were tiled 
against the petition for rezoning, in most of which it is 
stated onlv and without assignment of reason that the 
protestant objects (R. 73-79), in one of which it is said 
“Tlie property 1 in Washington on the heights above 
the parks, particularly Rock Creek Park and its en¬ 
virons, has a singular charm for residential purposes. 
It would seem a pity that such property should be lost 
to home owners” (R. 74), but neither the property in 
suit nor its surroundings are located on the heights 
above Washington, whether with reference to Rock 
Creek Park and its environs or elsewhere. Another 
protest states “ Klingle Ford Valley, which is involved 
in the present instance, will be completely ruined by 
further encroachment of apartment houses upon it” 
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(R. 75) but it is apparent from this record tljiat the 
erection of an apartment upon the site in question 
would have no such effect and indeed that the construc¬ 
tion of the Kennedy-Warren on the opposite tide of 
Klingle Valley has contributed most potently to jrender 
this site unavailable for any other use. In the same 

4/ 

protest, it is further said “apartment houses arcj noisy, 
thev can and sometimes do harbour immorality, the 
‘loud speaker’ has increased their objectionableness, 
the tenants park their cars so close that it is impos¬ 
sible for the home owner to approach his new home, 
automobiles come and go all hours of the night” (R. 
7(5)—reasons which so far as, if at all, meritorious 
apply not only to any apartment house anywhere, but 
to structures of all kinds, business, residential and 
otherwise, wherever they may be located. Noisiness, 
so far as it is objectionable, can be readily controlled 
by the police. Immorality mav exist anvwhcre and is 
to be dealt with by the criminal processes. Radios are 
in general use, but if they become objectionable can be 
controlled by police regulation. The parking of auto¬ 
mobiles certainly is a subject also of police regulation, 
the authority in which regard is frequently exercised. 

Objections signed by a number of parties w’ei|e also 
filed on the grounds that by the erection of an (apart¬ 
ment house on the site the value of their homes would 

1 

be decreased 50%, that to rezone the property would 
be to capitalize a national park for the benefit of those 
wishing an apartment house and to the detriment of 
those having residences in the vicinity, that the Apart¬ 
ment houses already erected in the vicinity are more 
than capable of caring for apartment house dwellers, 
that an apartment house on the site in question would 
cut off light and air to such an extent as to mhke it 
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impossible to continue to occupy the residences (R. 
78-9)—all of which grounds are purely imaginary. Xo 
word even to support any objection was produced in 
evidence, before the Court below or the Zoning Com¬ 
mission. 

The only other objection filed was that of United 
States Senator Kev Pittman to which reference has al- 
ready been made, and in which he pointedly declared 
that when he originally came to Washington about 1913 
he lived on Macomb Street but that “the commerciali¬ 
zation of Connecticut Avenue in the vicinity of where I 
was residing caused me to move further out so as to 
enjoy the privacy and comforts of residential life”, 
(R. 77)—not a legitimate reason for restricting the 
Macomb Street property in suit against apartment 
uses. 

With appellant’s property given the zoning re¬ 
quested, it may of course be said that the seven resi¬ 
dents adjoining and opposite the same are entitled to 
the increased value which would come to those proper¬ 
ties by giving them a similar zoning and appellant’s 
application to the Zoning Commission included the 
property immediately to the west of his own. If the 
fact be, however, that such other property owners do 
not desire an apartment house zoning for their proper¬ 
ties, that is no reason for refusing to accord it to the 
appellant’s property. Adjoining* or neighboring pro¬ 
perty owners cannot control t!he rights of another. 
Such rights are 1 to be determined by principles of law 
and not by the wishes of neighboring owners or resi¬ 
dents. 


Eubank v. Richmond , 226 U.S. 137 
Washington v. Roberg , 278 U.S. 122 
Willison v. Cooke , 54 Colo. 321 
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People Ex rel Friend v. Chicago, Illinois, 49 
L.R.A.N.S. 438 ! 

City of Hammond v. Calumet Coal and Skpply 
Co., 262 Fed. 938 

Spann v. Dallas, al, (Texas) 19 A.L.R. 1|387 

Fitzhugh v. City of Jaskson, Mississippi, 917 So. 
190 

v. Thomas, et at (W.Va.) 38 A.L.R. l[490 
Blackman Health Resort v. Atlanta, 151 Gh. 508 
White’s Appeal, 287 Pa. 269 j 

Finally, on this branch of the case, we must npt be 
unmindful of the fact that the only authority fo(r the 
actions here complained of is to be found in the police 
power, that the police power itself is not unlimited, 
that private rights of property are protected by guar¬ 
anties of the Federal Constitution, that thev may not 
be invaded without making compensation therefor, or 
without due process of law, and unless the actions of 
which complaint is made constitute a proper exercise 
of the police power they are wholly unauthorized and 
void. | 

On this premise, we start with the provisions ojf the 
fifth amendment to the Federal Constitution, tlnjit no 
person shall be deprived of property without duej pro¬ 
cess of law and that private property shall not be tjaken 
even for public use without just compensation. 

The leading case upholding zoning authority is that 
of Euclid v. Ambler, 272 U.S. 365, where the Court said 
in part: 

“The ordinance now under review and all simi¬ 
lar laws and regulations must find their justifica¬ 
tion in some aspect of the police power, asserted 
for the public welfare. The line which in this field 
separates the legitimate from the illegitimate as¬ 
sumption of power is not capable of precise dblim- 
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itation. It varies with circumstances and condi¬ 
tions. A regulatory zoning ordinance, which would 
be clearly valid as applied to the great cities, 
might be clearly invalid as applied to rural com¬ 
munities. In solving doubts, the maxim, “sic utere 
tuo nt alienum non laedas” which lies at the foun¬ 
dation of so much of the common law of nuisances, 
ordinarily will furnish a fairly helpful clew. And 
the law of nuisances likewise, may be consulted, 
not for the purpose of controlling, but for the help¬ 
ful aid of its analogies in the process of ascertain¬ 
ing the scope of, the power. Thus the question 
whether the power exists to forbid the erection of 
a building of a particular kind or for a particular 
use, like the question whether a particular thing 
is a nuisance, is to be determined not by an ab¬ 
stract consideration of the building or of the tiling 
considered apart, but by considering it in connec¬ 
tion with the circumstances and the locality. St ur¬ 
ges v. B rid man, L.K. 11 Ch. Div. 852, 865—C.A. 
nuisance mav be merely a right thing in the wrong 
place,—like a pig in the parlor instead of the barn¬ 
yard. ” (3S7-S) 

“It is true that when, if ever, the provisions set 
forth in the ordinance in tedious and minute de¬ 


tail, come to be concretely applied to particular 
premises, including those of the appellee, or to 
particular conditions, or to be considered in con¬ 
nection with specific complaints, some of them, or 
even many of them, may be found to be clearly 
arbitrary and unreasonable.” (395) 


The present case comes squarely within the excerpt 
last quoted. 

In the later case of Nectow v. Cambridge , 277 U.S. 
183, the Supreme Court of the United States held the 


zoning void. 


The facts of that case were quite similar 


to the present in general outline, though the instant 
case is far more flagrant than were the facts presented 


in the Nectow case. The locus there involved contained 
about 29,000 square feet of ground, with a fronjage on 
Brookline Street of 304.75 feet, on Henrv Street of 100 
feet, on another frontage 264 feet and on the ijemain- 
ing frontage 75 feet. The territory lying to tjie east 
and to the south was unrestricted by the zoning. The 
lands bevond Henrv and Brookline Streets were! within 
a restricted residential district. The effect of tlie zon¬ 
ing was to separate from the west end of the property 
a strip 100 feet in width. On one of the frontages was 
a large automobile assembling factory and on pother 
frontage a soap factory and railroad tracks. Opposite 
the locus on botli Brookline and Henrv Streets were 

J I 

residences. The Court held that the zoning of this 
property as residential was unlawful and vojd- 
The case had been referred to a Master by tile trial 
court who viewed the property, took evidence and 
found that the zoning reduced the sale price of the 
property, that no practicable use could be made of it 
for residential purposes because there would jnot be 
adequate return on the amount of any investment for 
the development of the property, and that the zoning 
did not promote the health, safety, convenience and 
general welfare of the inhabitants of that part of the 
city, “ taking into account the natural development 
thereof and the character of the district and :he re¬ 
sulting benefit to accrue to the whole city”. 

The Supreme Court said: 

“It is made pretty clear that because of the in¬ 
dustrial and railroad purposes to which the im¬ 
mediately adjoining lands to the south arid east 
have been devoted and for which they are [zoned, 
the locus is of comparitively little value for the 
limited uses permitted by the ordinance.” 
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So here, because of the business and apartment 
house purposes to which the west, south and north 
sides of the locus in suit have been devoted and for 
which they are zoned, it is of comparatively little, if 
indeed any, valu4, for the limited uses permitted by 
that zoning. 

The Supreme Court further said that “The inclu¬ 
sion of the locus in question is not indispensable to the 
general plan.” 

Certainly it is not indispenable here. Indeed, it is 
not and cannot be part of any general plan. Macomb 
Street east of Connecticut Avenue is but about 475 feet 
long, with no outlet to the east or otherwise than at the 
west end through the Connecticut Avenue gateway, 
and with apartment houses on both sides of Connecti¬ 
cut Avenue the sole entrance and exit is literally a 
gatewav, in everv sense of the term. The locus here 
involved is in reality an islet protruding from the ar¬ 
terial business street, Connecticut Avenue, and com¬ 
pletely hemmed iii on all sides by business and apart¬ 
ments. 

In the Xectow case the Supreme Court further said: 

“The governmental power to interfere by zon¬ 
ing regulations with the general rights of the land 
owner bv restricting the character of his use, is 
not unlimited, and other questions aside, such re¬ 
striction cannot be imposed if it does not bear a 
substantial relation to the public health, safety, 
morals or general welfare. Euclid v. Ambler 
Realty Co., supra, p. 395.” (188) 

The opinion of the Supreme Court was concluded in 
the following language: 

“That thei invasion of the property of plaintiff 
in error was serious and highly injurious is clearly 


established; and, since a necessary basis jfor the 
support of that invasion is wanting, the abtion of 
the zoning authorities comes within the ban of the 
14th Amendment and cannot be sustained.” 
(188-9) 

This Court has spoken emphatically to the s^me ef¬ 
fect. In Bugher et al v. Gottreals el at, 60 Aplp. D.C. 
340, a suit was tiled in the lower court similaij to the 
present one. It involved two lots located on the north 

, zoned 
The 
85 feet 


i stance 
tvest of 


side of K Street between 16th and 17th Streets! 
residential, and commercial zoning was sough 
bill described the lots as beginning at a point 
westwardly from the northwest intersection <j)f 16th 
and K Streets and recited that K Street for a d 
of five or six blocks east and five or six blocks 
16th Street, with the exception of the four corkers at 
K and 16th Street was zoned commercial, and tpat the 
property was vacant and had been for some time, its 
vacancy being due to non-availability for residential 
purposes. 

Here, appellant’s property also is not only vacant 
but unimproved, though all of the surrounding' prop¬ 
erty is thickly built up. Its unimproved condition is 
as clearly due here to its zoning as was the vacant con- 
d it ion in the Bugher case. 

In that case, a motion to dismiss was filed and 
granted, and in reversing the decree of dismissjal this 
Court said: 

l 

The question on which this case depends has 

been so recently decided by the Supreme I Court 

(Nectow v. Cambridge , 277 U.S. 183, 48 S.Ct. 447, 

72 L. Ed. 842) that we feel it unnecessary to do 

more than refer to the conclusion reached bv the 

%/ 

court in that case, for the rule adopted there is, 
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we think, conclusive of the case here, at least so 
far as the record now before us is concerned. In 
the Nectow Case, the Supreme Court held that 
while a court is not warranted in substituting its 
own judgment for that of the zoning authorities 
charged with the duty of determining the ques¬ 
tion, nevertheless “the governmental power to 
interfere by zoning regulation with the general 
rights of the land owner by restricting the charac¬ 
ter of his use, is not unlimited, and, other ques¬ 
tions aside, such restriction cannot be imposed if 
it does not bear a substantial relation to the public 
health, safety, morals, or general welfare”, and 
that in the final result the determination of this 
question is a duty which the court must discharge. 
Tested by this rule, we are unable to sav 
that the bill upon its face fails to make out 
a case well within its compass. AVe may 
assume from its allegations that Sixteenth street 
is and ought to be zoned as residential; but, 
it is equally clear, we must also assume that K 
Street, on which the property is located, is and 
ought to be commercial. All that is left therefore 
is to ascertain, if we can, whether the admitted 
proximity of the property in question to Sixteenth 
Street is such as by reason thereof takes it en¬ 
tirely out of the category of other property on K 
street and makes it necessarly so interrelated to 
property on Sixteenth street as to justify, within 
the limits of the Supreme Court rule, the con¬ 
clusion that any other determination than this 
would materially affect the health, safety, conve¬ 
nience, and the general welfare of the inhabitants 
of that part of the city. This we are unable to do. 
The bill alleges that the rezoning of the property 
of appellants as commercial would not affect the 
general scheme adopted by the commission or de¬ 
feat the plan to preserve Sixteenth street as resi¬ 
dential, and we have nothing before us from which 
we may say that these allegations are untrue. Tn 


addition, the bill charges facts which, if true, tend 
to show that appellants’ property has been ren¬ 
dered valueless, and that it has been placed in a 
class wholly different from that of other likejprop¬ 
erty in its neighborhood, and excluded fijom a 
class to which alone it is adaptable. True eijough, 
it may perhaps be answered as to this thit the 
mere fact of injury to appellants’ property wiil 
not warrant overturning the decision of the com¬ 
mission, if such injury results alone from obedi¬ 
ence to a regulation enacted for the public welfare, 
or is merelv incidental to a servitude to which it 

sJ 

is subject. But none of this appears from the bill 
as filed, and that is all we have before us. 

“In such circumstances, we must conclude that 
the action of the lower court in dismissing the bill 
was premature, and this makes it our duty to re¬ 
verse the decree and remand the case, wi h in¬ 
structions to reinstate the bill, with the right to 
appellees to file their answer, and for a hearing 
on the merits.” 

When the case reached the lower court under this 


Court’s order of reversal it was never tried, but the 


Zoning Commission consented to and did give the zon¬ 
ing sought. 

See also Women 7 s Kansas City St. Andrews Society 
v. Kansas City (C.C.A. 8th Cir.) 58 Fed. 2nd 59f>, the 
opinion in which is too long to admit of satisfactory 


excerpts being taken therefrom, but it is well worth the 
patience of the Court in reading the same in full. 


(b) The attempted creation of A Restricted arep, dis¬ 
tricts was null and void. 

Inspecting the Zoning Act, the only source of the 
Commission’s authority, in order to determine whether 
or not it did possess the power to create A Restricted 
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Area districts, we find that the Act is dated March 1, 
1920, by Section 2 thereof it is provided “That within 
six months after the passage of this act and after pub¬ 
lic notice and hearing as hereinafter provided, the said 
Commission shall divide the District of Columbia into 


certain district to be known, respectively, as height, 
area and use districts, and shall adopt regulations 
specifying the height and area of building thereafter 
to be erected or altered therein and the purposes for 
which buildings and premises therein may be used.” 

This language itself, even without resort to any 
other part of the Act, clearly indicates the Congres¬ 
sional intent that the Commission shall deal separately 
with each of the three subjects, use, height, and area. 

Section 2 is subject to several provisos, including 
among others the following: 


“That in residence districts the usual acces¬ 
sories of a residence located on the same lot, in¬ 
cluding the office of a physician, dentist or other 
person, and including a private garage containing 
space for not more than four automobiles shall not 
be prohibited. 7 ’ 


And this language likewise manifests the clear Con¬ 
gressional intent that there shall be but one class of 
residential use districts, and that in that classification 
the usual accessories of a residence located on the same 


lot, including offices and a private garage shall not 
be prohibited. Therefore, even had the Zoning Com¬ 
mission, when it originally created the height, use and 
area districts within six months after the passage of 
the Act, attempted to set up two or more classifications 

of residential districts it would have exceeded the 
% 

powers vested in it. This original classification was 
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made on August 30, 1920. (R. 6.) The A Restricted 
area districts were assumed to be created on 4une 16, 
1923, (R. 52, 68), and appellant’s property jvas as¬ 
sumed to be transferred thereto on June 24, lfe)24 (R. 
61). | 

But Section 2 is not the only applicable provision of 
the Zoning Act. Section 4 further provides th^it after 
public hearing 

“said Commission shall definitely determine the 
number and boundaries of the districts winch it is 
hereby authorized and directed to establish, and 
shall specify the height and area of the buildings 
which may thereafter be erected therein and shall 
prescribe the purposes for which such buildings 
thereafter erected may or may not be used.” 

V • 

The same Section 4 further provides that: j 

“Said districts so established shall \not be 


changed except on order of said Commissiqn after 
public hearing. Said Commission may initiate any 
changes, or they may be initiated upon the peti¬ 
tion of the owners affected.” 

Section 5 authorizes the Commission 

“To make such orders and adopt such (regula¬ 
tions not inconsistent with law as may be neces- 
sary to accomplish the purposes and carry into ef¬ 
fect the provisions of this Act.” 

As we have seen, the second section of the Act limits 
the time of creation of districts to a period within 6 


months after the passage of the Act, that is to say not 
later than September 1, 1920, and that author ty was 
fully and completely exercised and exhausted by the 
action taken by the Zoning Commission on August 30, 
1920. 



42 


The lower court in its opinion said: 

“The Court is of the opinion that this Zoning 
Act has no express provision for the Court to sit 
as it were as h board of appeals in zoning matters 
nor is there any implied conclusion to that effect to 
be drawn from the provisions of this Act.” 

Yet in Bugher v. Gottwals el al, 60 App. D.C. 340, 
supra, this Court declared: 

“That in the final result the determination of 
this question is a duty which the Court must dis¬ 
charge.” Supra , p. 38. 

The lower court, in one of its supposed conclusions 
of law declared that the Zoning Act by its express 
terms and from its very nature should be given a very 
liberal construction” (R. 41) and evidently it was upon 
this theory that the decision below was made, but in so 
doing the learned trial justice overlooked entirely the 
facts, not onlv that the Act is criminal in its nature but 
in derogation of the common law and of property 
rights upon each of which grounds it must upon funda¬ 
mental principles be given a strict construction. 
(Lynchburg Investment Corporation v. Rudolph, 40 
App. D.C. 129, post pp. 55-6.) 

The criminal character of the Act is found in its 
ninth section which declares that buildings erected, al¬ 
tered, raised or converted in violation of the Act or of 
the orders and regulations made under its authority 
are common nuisances and persons responsible are 
subject to prosecution in the police court of the Dis¬ 
trict of Columbia, by information and to punishment 
by a fine of not more than $100 per day for each 
day such nuisance shall be permitted to continue, and 
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it is further provided that the offender shall be re¬ 
quired to abate such nuisance. See, also, Golf, Inc . v. 
District of Columbia, 62 App. D.C. 309. j 

As we have seen, the Act requires the subjects of 

use, height and area to be dealt with separately and 

independently of each other, and also permits bi|t one 

classification of residential district. These provisions 

. 1 

are not to be evaded by manipulation or subterfuge in 
any form, but that is what has been attempted. 

By the original zoning regulations, four clashes of 
use districts were created, residential, first commer¬ 
cial, second commercial, and industrial, (R. 7) and in 
the residential use district the use of premises was 
limited to dwellings, apartment houses or tenenjients, 
hotels, lodging or boarding houses, churches, ptivate 
clubs, hospitals or sanitoriums, institutions of arj edu¬ 
cational, philanthropical or eleemosynary character, 
transportation rights of way, passenger stations, 
farms, truck gardens, nurseries, greenhouses and sand, 
gravel, and clay pits. (R. 7.) Apartment houses are 
still permitted in residential use districts. Th^ use, 
height and area districts were carefully kept separate 
and distinct, and the provisions relating to A areg dis¬ 
tricts, to which appellant’s property was originally as¬ 
signed, are set out in the record. (R. 10-11.) 

Probably realizing that the Commission had no 
power even within the original 6 months period to 
create more than one class of residential use districts, 
the Commission, when it assumed to create the ^ Re¬ 
stricted area districts, did not do so bv dividing resi- 
dential uses into two different districts but through the 
subterfuge of attempting to create A Restricted area 
districts rather than changing the use districts, afid in 
so doing left the residential use districts with such 
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definition as in terms to permit the erection and use of 
apartment houses therein. Not only is the title of the 
regulation on that subject “A Restricated area dis¬ 
trict'’ but it is the wording of the regulation itself, 
which does not deal to anv extent with area but wholly 
and entirely with the matter of use. After declaring 
that in the A Restricted area district the area to be 


built upon ‘‘shall be the same as for A area district” 
the supposed regulation is followed by an exception, 
the language of which is “except that hereafter no 
building shall be erected, altered for use or used as an 
apartment house” etc. (R. 67-8). The Commission has 
assumed to amend the regulation several times but in 


doing so this feature of it has been carefully main¬ 


tained in every instance. (R. 68). 

TTe thus have the incongruous situation of zoning 
of appellant’s property in the residential use and A 
Restricted area districts, whereby, by the express 
term of the regulations apartment houses may be 
built and used in the residential use district but their 


use as such is prohibited in the A Restricted area dis¬ 
trict, to both of which districts is appellant’s property 
assigned. 

It is submitted, therefore, that the action of the zon¬ 
ing Commission in assuming to create A Restricted 
area districts was and is null and void, and that ac¬ 
cordingly in point of law appellant’s property today 
retains its original classification of residential use, 
40 foot height, A area. 


(c) The attempted action assuming to place appel¬ 
lant’s property in A Restricted area district is null and 
void. 

Of course, if the Court agrees with us in the point 
just considered as to the invalidity of the action at- 
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tempting to create A Restricted area districts, noth¬ 
ing need be said on this point, but even should the 
Court differ with us in that regard we maintain that 
the action assuming to transfer appellant’s property 
to the A Restricted area district was null and jvoid, 
regardless of any and every question as to the validity 
of such classification. 

The language by which this change was assumed 
to be made is as follows: 

“Change from ‘A’ area to ‘A Restricted’ area: 

“All property exempted from ‘A Restricted’ 
area when 4 A Restricted’ area districts were 
originally created on October 31, 1923, being lots 
and parcels located in or near the following 
squares: 1663, 1744, 1746, 1758, E1758, 1759, 1760, 
1761, 1762, 1763, 1764, 1765, 1766, 1767, 1768, 1769, 
1816, 1839, 1840, 1842, 1843, 1844, 1846, 1847, 1850, 
1851, 1852, 1853, 1859, 1860, 1863. 1874, 1878, pL879, 
1881, 1885, 1905, 1956, 1957, 1958, 1973, 1982, 1983, 
1986, 1988, 2027, 2029, 2035, 2037, 2038, 2040, 2046, 
2049, 2052, 2056, 2058, 2059, 2061, 2062, 2065, 2067, 
2066, 2084, 2103, 2106, 2113, 2121, 2128, 2129, 2132, 
2135, 2136, 2138, 2212, 2214, 2215, 2221, 2234, 2237, 
2262, 2267, 2268, 2254, 2286, 2652, 2653, 2657, 2710, 
2976, 3163, 3170, 3191; provided, however, j that 
should an owner desire to construct on any oj* the 
above lots or parcels a residential development 
probitod in the ‘A Restricted’ area, because hq be¬ 
lieves the ground unsuited for such purposej the 
Zoning Commission will give consideration on 
its merits to such application when accompanied 
by description, sketches or plans of buildings 
proposed.” 

It is contended by the appellant that this order was 

void not onlv because the A Restricted area classifica- 
%/ 

tion was never lawfully created but also because (1) 
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the descriptions contained therein are too indefinite 
to have any legal effect, (2) the Commission did not 
limit itself to matters presented at the hearing; (3) 
it permitted persons not interested and legally entitled 
to be heard to participate in the proceedings; (4) it 
did not consider appellant’s property on its own mer¬ 
its, but as one of a large number of widely scattered 
properties, covering 92 separate squares and the vi¬ 
cinity thereof, and (5) the proviso at the end of the 
said order destroys the effectiveness of the same in its 
entirety. 


(1) The descriptions contained therein are too in¬ 
definite to have any legal effect. 

The descriptions are ‘‘lots and parcels located in 
or near the following squares:” Ninety-two in num¬ 
ber. “In or near”—how many in each square, how 
near thereto? who can sav l Certainly, the order does 
not do so. 


(2) The Commission did not limit itself to matters 
presented at the hearing. 

The Zoning Act by its fourth section provides that 
once the physical districts are established and prop¬ 
erties are assigned thereto, change shall not be made 
except upon order of the Commission after public 
hearing. This certainly clearly means that what the 
Commission is to consider is to be produced at such 
hearing, but that is not the theory upon which the 
Commission proceeded in this instance, at least. Quite 
to the contrary, after objection had been made to 
considering matters not produced at the hearing the 
chairman announced “This is more or less of a con- 
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tinued hearing. These properties have bcjen dis¬ 
cussed ; this is a continued hearing. That is the rea¬ 
son I stated that this matter had been thoroughly 
discussed in the affirmative and I didn’t see much use 
ot anybody repeating previous arguments. I intended 

to leave it to you gentlemen to discuss the othcii side ’” 
(R. 56). | ' 

In oilier words, at a previous hearing or hearings 
which had come to an end, or from some undisclosed 
source, the Commission had gathered what informa¬ 
tion it wanted in favor of making the change, aiid then 
without disclosing to the property owners or (anyone 
else what that information was it proceeded jto hold 
a public hearing, leaving the affected property [owners 
to discuss the other side” and imposing upoii them 
the burden of proof to show that the change j should 
not be made (E. 56), in clear conflict with its previous 
policy requiring the proponents of a change to estab¬ 
lish that it should be made and to do this by over¬ 
whelming proof (R. 51, 52). In their answer, the 
appellees admit that they “considered matters not 
presented at said public hearing” and “considered 
information derived elsewhere than at such [public 
hearing.” (R. 30.) 

(3) It permitted persons not interested and legally 
entitled to be heard to participate in the proceedings. 

Section 4 ot the Zoning - Act, after providing as we 
have seen that districts once established shall not be 
changed except on order of the Commission| after 
public hearing, further provides that changes i^iay be 
initiated either by the Commission or upon petition 
of the owners affected, and that if the frontage pro¬ 
posed to be changed is in a contiguous area the) own- 
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ers of at least 50 per cent of a frontage within the 
area not less than three blocks in length must join 
in the petition before it may be considered by the 
Commission. Certainly, this is a plain mandate that 
no one is to be heard at such a public hearing other 
than owners within the three block area or perhaps 
also residents therein. Further than this the Com¬ 


mission cannot go. But it did permit others and even 
civic associations to participate in the hearing. In 
its own answer it admits that at the public hearing 
“Parties were permitted to participate who had no 
interest in the properties proposed to be transferred 
to the A Restricted area, such parties neither living 
within nor owning property within three blocks of 
the properties proposed to be transferred, as well as 
other persons not property owners, including civic 
associations. * * * Any one was permitted to participate 
regardless of his interest therein, and the then mem¬ 


bers 


of said Zoning 


Commission considered informa¬ 


tion derived elsewhere than at 


said public hearing. ” 


(R.30.) 


(4) It did not consider appellant's property on its 
own merits, but as one of a large number of widely 
scattered properties, covering 92 separate squares and 
the vicinity thereof. 

The bill avers that at the time of the hearing fol¬ 
lowing which the order was made transferring appel¬ 
lant’s property to the so-called A Restricted area, 
instead of considering properties on their separate 
and individual merits the Zoning Commission grouped 
large masses of individual and widely scattered prop¬ 
erties for hearing en bloc at the same session (R.12) 
At the public hearing of May 15, 1924, held to con- 


sider the proposal to change from A to A Restricted 
area all property exempted from the latter when] such 
districts were originally created, being lots andj par¬ 
cels “in or near” 92 separately specified squares, 
after the Commission chairman had announced that 
they had been so reserved in order to forestall judi¬ 
cial action attacking the validity of the attempted 
classification (R. 54-5), objection was made that each 
parcel had to be considered on its separate and in¬ 
dividual merits, with the burden of proof on i;hose 


contending that the change should be made (R. 


56), 


but this objection was overruled by the Commission, 
speaking through its chairman, upon the ground that: 

“It is very evident that if we take up each par¬ 
cel by itself and discuss its merits, that we are 
going to take up all day at least and maybe two 
days, and there are other people. This is an im¬ 
portant matter we are discussing and we arp go¬ 
ing to ask the different property owners to give 
us a statement in writing, somewhat of the jsame 
nature as Mr. Wardman has been making lieire as 
to why that particular property should b^ ex¬ 
cluded fi*om being put in the ‘A Restricted’ 61ass. 
There may be sections of property that cannot be 
devoted satisfactorily to detached homes. It may 
be that they are located where no one (tares 
whether there is an apartment house located there 
or not. We can take those different properties 
after those statements are made, go out and! look 
over the ground and come to a conclusion.” 
(R. 60.) " | 

That no consideration was given to the individual 
merits of the question with respect to the particular 
properties, appellant’s or otherwise, is quite obyious. 
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(5) The proviso at the end of the said order destroys 
the effectiveness of the same in its entirety. 

The said proviso reads as follows: 


“Provided, however, that should an owner de¬ 
sire to construct on any of the above lots or par- 
' cels a residential development prohibited in the 
A Restricted area because he believes the ground 
unsuited for such purpose the Zoning Commission 
will give consideration on its merits to such ap¬ 
plication when accompanied by description, 
sketches or plans of buildings proposed.’’ (R. 61.) 


AYhat does this language mean? Is it intended that 
without a public hearing the Commission will act upon 
such applications in violation and in the teeth of the 
statutory mandate contained in the fourth section of 


the statute that “said districts so established shall 


not be changed except on order of said Commission 
after public hearing”? Or is it meant that upon such 
application and showing being made to the Commis¬ 
sion it will give consideration thereto after a public 
hearing? In accordance with the general rule of con¬ 
struction that legality rather than illegality is to be 
imported the latter view might be accepted, but for 
the equally fundamental rule that every word of a 
written instrument is to be given some effect, and here, 
if no such proviso were attached to the order, the mat¬ 
ter might be considered at a public hearing at any time. 
The appellees are between the two horns of the di¬ 
lemma. The proviso is void, or if saved from invalid¬ 
ity it is meaningless and therefore equally void. The 
appellees travel in a circle either way they go and 

ultimately return to nullity. 

* * 

But in the light of the proceedings before the Com- 


mission we are not left in anv doubt or uncertainty 

* i . 

as to its own attitude as to the meaning of the proviso 
quoted, for at the public hearing of September 2j, 1923, 
when the same subject was under consideration^ a col¬ 
loquy occured between the chairman of the Commis¬ 
sion and Mr. Bates Warren, in the course of | which 
the Chairman said 4 ‘We consider individual! cases 
when they come up,” Mr. Warren inquired j“You 
mean you would have to have a public hearing3” and 
the chairman replied “No.” (R. 52.) j 

Yet in the face of this express record declaration 
bv the Commission chairman of its own attitude in 
the matter and its own understanding of the language 
quoted, the appellees declare in their answer that 
that proviso “gave notice to the public that in cases 
where the transfer of property to A Restricted! areas 
constituted a peculiar hardship the Commission! itself 
would initiate a proceeding after due public (notice 
and hearing to consider the advisability of restoring 
the property to the A Area” (R. 31). As wej have 
already observed, not only is the effect of this declara¬ 
tion to render utterly meaningless the language of 
the proviso but it is also to fly in the teeth cjf the 
Commission chairman’s own declaration madej at a 
public hearing, of the Commission’s understanding of 
the meaning of the language. Furthermore, it lis an 
impossible construction. The language of the proviso 
is, that the Commission “will give consideration on 
its merit to such application when accompanied by 
description, sketches or plans of buildings propobed.” 
An application is to be made by the owner—hot a 
proceeding to be initiated by the Commission iitself, 
and that application is to be accompanied by descrip¬ 
tion, sketches or plans—something which there Is no 
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authority of law to require even for a public hearing, 
and the only purpose of which is to permit the Com¬ 
mission to censor the same. 

It is quite apparent, therefore, that the only pos¬ 
sible meaning which can be given to the proviso is 
that the Commission assumed to reserve the right, 
in violation of the terms of the statute, to consider 
such applications and to act upon them without a 
public hearing. By so doing, it rendered the entire 
order null and void, for it is of course impossible for 
anyone to say that divested of the proviso the order 
would have been passed as an unconditional and un¬ 
qualified one. The authorities all hold that in such 
a situation the order is voided in its entirety. 

United States v. Ju Toy , 198 U. S. 253, 262. 

The Employers 9 Liability Cases 207 U. S. 463, 
503. 

Davis v. Wallace, 257 U. S. 478. 

Lemke v. Fanners' Grain Company, 258 U. S. 
50, 60. 

II. Evidence Should Have Been Admitted of the De¬ 
clared Policy of the Zoning Commission Imposing 
the Burden of Proof Upon the one Seeking the 
Change. 

The records of the Zoning Commission disclose 
that: 

At the public hearing held February 8, 1923, the 
Chairman said: 

“The polity of the Commission is pretty well 
established that the original zoning as now exist¬ 
ing will be preserved unless overwhelming proof 
in support of a change is afforded the Commis¬ 
sion.” (R. 51.) 


At the public hearing held March 8, 1923, the Chair¬ 
man said: 

i 

! 

‘‘The usual policy of the Commission is tq make 
no change unless there is overwhelming proof that 
the change is necessary.” (R. 51.) 

At the public hearing held September 27, 1923, a 
member of the Commission said: ! 

“It is well for the public to know that the 

tendency of the Zoning Commission is to oppose 

any changes from existing conditions unless there 

is some overwhelming reason whv those changes 

should be made. Otherwise vou have a constant 

* 

fluctuation and change of conditions, which is 
very detrimental to property interests.” (R. 52.) 

All of this testimony was offered, and all of it on 
objection by the appellees was excluded by the |Court. 
(E. 51-2.) ' * J 

Yet the records of the Zoning Commission aljso dis¬ 
close that at the public hearing of May 15, 1924 ? when 
the change to A Restricted area of “lots and parcels 
located in or near” 92 separate squares, including ap¬ 
pellant’s property, was under consideration (R. 54-5), 
the Chairman announced: 

“The only matter to be discussed as I sqe it is 
for anyone who so desires to take the chajnge of 
any area included in the squares prescribed that 
is not in the A Restricted area and show that that 
should not be zoned in the same area as the prop¬ 
erty surrounding it. It seems to me the burden 
of proof is on those who contend that tlnjt area 
should not be zoned like the surrounding area. 
So it does not appear that there will be verV much 
need for a discussion of the desirability of Quaking 
these changes because those will be generalities 
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that have been covered in previous discussions, 
but I will ask, first of all, for those, any of those 
present that favor the proposed change to ‘A 
Restricted’ io make such statements as they may 
desire.” (B. 55-6.) 

Xot onlv did the Commission chairman thus declare 
that the burden of proof was on those resisting the 
change, but he also said that there was not much need 
to discuss the desirability of making the changes be¬ 
cause thev are generalities which have been covered 
in previous discussions. Furthermore, he declared 
that the hearing was a continued one, although in 
point of fact it was a new hearing and duly published 
as such, and he said that in previous hearings the mat¬ 
ter had been “ thoroughly discussed in the affirma¬ 
tive” and that he “didn’t see much use of repeating 
previous arguments,” that he intended to leave it to 
the opposing property owners “to discuss the other 
side.” (R. 56.) No evidence whatever was produced 
at the hearing showing that the changes should be 
made with respect to any of the properties, whether 
appellant’s or others, and he further declared with 
respect to the proposition that each parcel should be 
considered by itself and on its own individual merits. 

“It is very evident that if we take up each par¬ 
cel by itself and discuss its merits that we are 
going to take up all day at least and maybe two 
days, and there are other people.” (B. 60.) 

It is elementary that in a proceeding such as the one 
before the Zoning Commission even in matters of 
eminent domain, where the property taken is paid 
for, the proceeding is strictly statutory, the statute 
must be strictly pursued and the burden of proof is 
not on the property owner affected, but his adversary. 
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In Lynchburg Investment Corporation v. Rii\dolph, 
40 App. I). C. 129, 134 et seq, this Court said: j 

“In matters affecting* private property jrights 
of persons, companies or corporations, wtjere it 
is sought to take it for the public good, liberal 
construction should be indulged in favor qf the 
parties thus affected, and every step required to 
be taken by the public officials in thus subjecting 
private property to public use must be litjerally 
followed. As was said in Fay v. Macfarlaiid, 32 
App. D. C. 295: ‘The Commissioners are j crea¬ 
tures of statute. They possess no implied pqwers. 
Their authoritv to act must be gathered from the 
express terms of the law granting it. Hepce, in 
any attempt to act under a statute granting au¬ 
thority, they must comply literally with i|ts re¬ 
quirements. Neither has the court any implied 
jurisdiction in the premises. Every requirement 
of a statute conferring jurisdiction upon the 
court to entertain a proceeding, providing ; aj legal 
method of taking private property, must bd com¬ 
piled with to the letter. It must clearly appear, 
either by express admission of the parties, or by 
competent evidence, that all the jurisdictional re¬ 
quirements are present, before the court can law¬ 
fully proceed.’ * * * j 

“The failure of the court to instruct the jury 
that the burden was upon the District to establish 
by a preponderance of the evidence the extent of 
the special benefits accruing to the property as a 
basis for the assessment of benefits was error. 
The burden of establishing a fact is upon th<e 
affirmative party. Here, the whole proceeding was 
initiated primarily for the benefit of the District, 
and at the instance of its Commissioners. Ap¬ 
pellants were not required to assume the burden 
of proving the negative proposition that they 
were not benefited to a certain amount. If. was 
upon the District to establish by competent jiroof 
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the amount of the benefits before appellants could 
be put upon their defense. In these proceedings 
relating to the assessment of benefits, the Dis¬ 
trict stands' in the light of a plaintiff, and the 
property owners are defendants. The assess¬ 
ment of the jury must rest upon sufficient evi¬ 
dence, since 1 there is no presumption of law as to 
its correctness.” 

III. The Testimony Offered From the Record of the 
Zoning Commission at the Rearing of June 14, 
1923, Should Have Been Admitted. 

The testimony referred to is the reading bv the 
Commission chairman of the proposal to amend the 
regulations so as to create A Restricted area districts 
(R. 51) the query by Mr. Coldren “If such area is 
established, is it vour understanding that the Zoning 
Commission will now have power to go over the whole 
of that area and establish the restricted area?” to¬ 
gether with the replies of the chairman and of one of 
its members, “I think we would be qualified to do that, 
but personally I would rather sit here and wait for 
owners to come in and ask that the restricted ban be 
lifted. That is my personal feeling,” and of Com¬ 
missioner Rudolph “That is the easiest way.” (R. 
51-2.) All of this testimony, taken from the records 
of the Zoning Commission, was excluded by the Court 
on objection by the appellees. 

i 

We submit that both this Court and the trial court 
should have the benefit of knowing what was the word¬ 
ing by which it was proposed to create A Restricted 
area districts as announced at the public hearing at 
which the same was considered, and also what was the 
frame of mind and mental attitude of the Zoning Com¬ 
mission itself and its members who assumed to make 
the change at the time they so assumed. 
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IV. The Statement of the Chairman of the Zoning Com¬ 
mission at the Public Hearing of January 1|7, 1924, 
That it Already had a World of Testimony! About 
the Merits and Advantages of the A Restricted 
Area Should Have Been Admitted. 

At the said public hearing of January 17, 1924, when 
the proposed changes to A Restricted area wer4 under 
consideration, the Chairman declared: 

“In regard to the proposed change there is no 
point in going into detail as to the merits the A 
Restricted area has over the A area because of the 
elimination of apartment houses, because the Com¬ 
mission has a world of testimony about the sub¬ 
ject.” (R. 54) 

This offer of evidence was likewise taken from the 
records of the Zoning Commission, and was excluded 
by the Court on the objection of the appellees. Its 
importance, of course, rested in the fact that it showed 
the disposition of the Commission to consider the 
“world of testimony” which it had collected independ¬ 
ently of anything produced at the hearing. This cer¬ 
tainly should have been admitted, especially when we 
bear in mind that at the public hearing of May 15,1924, 
the Commission chairman specifically declared [he in¬ 
tention of the Commission in that regard, paying 
“This is more or less of a continued hearing,| these 
properties have been discussed, this is a continued 
hearing” (R. 56) and “there is no provision in tne law 
that I know of that restricts the Commission frojn tak¬ 
ing cognizance of anv facts that thev mav have knowl- 
edge of, whether it was gained by preceding hearings 
or whether gained by riding around the city. Itjis the 
proper thing for us to consider at arriving at 4 deci- 
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sion" (R. 58) and also declared at the same hearing 
“There is nothing to prevent the Commission from 
taking cognizance of all the petitions that were filed 
when this matter was up before. To consider the sig¬ 
natures, to consider the arguments that were made is 
advisable, and we expect to do so. I am not a lawyer 
but certainly there is no law that prevents our doing 
that.” (R. 57) 

V. The Appellant Should Not Have Been Required to 
Answer on Cross Examination the Questions as to 
When He Bought and What He Paid for the Prop¬ 
erty in Suit. 

On cross-examination the appellant was asked 
“When did you buy the property” and again “What 
did you pay for it?” Objection was made to both 
questions on the grounds that they were not material, 
that appellant might have bought the property for use 
as an apartment house and then not used it, or for 
some other use, or without knowing of the conditions, 
and the question of loss on the zoning is based on the 
value of the property and not on what the witness paid 
for it. The objections were overruled and the witness 
was required answer. (R. 83-4) 

On re-direct examination, he stated that before buy¬ 
ing the property he did not go into any engineering 
studies or have engineering reports made on the avail¬ 
ability of it for different uses, and that since its pur¬ 
chase in 1928 or 1929 he had had carrving charges in- 
eluding interest on his investment (R. 84). 

Suppose the appellant had paid $5.00 a foot for the 
land and after doing so realized for the first time that 
he had a “white elephant” on his hands because of the 
zoning. Would the price he paid have any bearing on 
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the question of zoning? Or would that, at least so far 
as the question of profit or loss on the investment is 
concerned, depend upon the actual market value! of the 
property, according to different zonings, regardless of 
the price he paid for it, whether more or less thajn such 
value? We submit that the price paid is no crjterion 
and the market value is the sole one to be considered 
by the Court, and accordingly that error was c<jmmit- 
ted in requiring the appellant to answer each jof the 
questions stated in this point. 

VI. The Findings of Fact and Conclusions of Law 

Made by the Court Should Not Have Been Mlade. 

i 

VII. The Findings of Fact Requested by Appellant 
Should Not Have Been Stricken From the Record 
but Should Have Been Granted. 

These two points may as well be considered to¬ 
gether. 

The findings of fact and conclusions of law made by 
the Court are set out in the record. (R. 40-1) Without 
repeating them in terms, they are in substance as fol¬ 
lows : 

Findings of fact: (1) That the Commission in estab¬ 
lishing A Restricted areas and classifying appe' lant’s 
property therein proceeded in accordance with the pro¬ 
visions of the Act; (2) That the change of Zoning as 
prayed by appellant would seriously affect the [public 
health, public safety, public welfare and protection 
of property in the vicinity; (3) That appellant had 
not proved that the change prayed would not affect 
the public health, the public safety, the public welfare 
and protection of property in the vicinity, anc. (4) 
That the action of the Commission in refusing to re- 
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zone appellant’s property as prayed was neither arbi¬ 
trary nor unreasonable. (R.40-1) 

Conclusions of law: (1) That the Commission had 
authority to promulgate the regulations creating the 
A Restricted area and placing appellant’s property 
therein; (2) That in refusing to rezone appellant’s 
property the Cotnmission did not act in an arbitrary 
or unreasonable manner, and (3) That the Zoning 
Act, by its express terms and from its very nature, 
should be given a liberal construction. (R. 41) 

The statement of evidence includes objections to 
these findings of fact and conclusions of law on the 
grounds that no one of them was justified or supported 
by the record, that the findings numbered 1 and 4 are in 
reality conclusions of law, and that the conclusion num¬ 
bered 3 is neither a conclusion of law nor a finding of 
fact in any proper sense of the term (R. 88). We re¬ 
spectfully submit that the record as a whole amply 
demonstrates the soundness of these objections, and 

each of them. What has alreadv been said in this brief 

* 

is conclusive to the same effect. A review of the rec¬ 
ord in this connection would be mere repetition and 
reiteration of the brief in its entirety, and therefore 
would constitute mere prolixity in a brief which is 
already quite lengthy. For these reasons we refrain 
from the task. 

We will only add that the findings of fact requested 
by appellant (R. 41-6) are each and every one of them 
fully supported by the record, and by it required to be 
made. There was error on the part of the trial court 
in not doing so. However, the learned trial justice 
not only refused to make the findings requested but 
struck them from the record. (R. 46). 


61 


We respectfully submit that error was committed 
by the trial court, both in refusing* to make the findings 
of fact requested and in striking* them from the rbcord. 
Had we failed to file the requested findings the appel¬ 
lees would be here objecting that we had no ril>*ht to 
be heard in this Court because of such omissi|on, it 
being just as essential under the law that we file such 
request for findings in the trial court as that wi take 
exceptions to errors committed by it and that vj*e file 
assignments of error. 

In Si. Paul Fire and Marine Insurance Company v. 
Tire Clearing House, 58 Fed. 2d, 610, 612, the Cjircuit 
Court of Appeals for the 8th Circuit called attention 
to the fact that “No request was made by the defend¬ 
ants in the court below for specific findings ob for 
modification of the findings made.” 

See also: 

Connolly v. Lang , 68 Fed. 2d, 199-201. 

United States v. McIntosh, 3 Fed. Supp. 715-716. 

There are authorities to the contrary of the proposi¬ 
tion that it is necessary for the unsuccessful party to 
file requests for findings of fact in the lower court: 

American Can Co. v. M. B. J. Company, 52 Fed. 
2d, 904. 

Parker v. St. Sure. District Judge , 53 Fed. 2d, 
706, 708. 

The only importance, therefore, of the question |as to 
error in striking from the record the requested findings 
of fact is that this Court may settle the practice so that 
counsel in the future be under no uncertainty its to 
whether there is or is not an obligation resting jipon 
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him to make specific request for findings in order to 
protect the interest of his client and perfect his appeal. 

It is submitted that the judgment below should be 
reversed. 

Respectfully, 

William C. Sullivan, 
Attorney for Appellant. 
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APPENDIX A. 

SUPREME COURT OF THE DISTRICT !OF 

COLUMBIA i 

Holding an Equity Court 

i 

Ivan J. Beers, 

Plaintiff , 
v. 

Park wood Trading Corporation , 

A Corporation , Defendant. 

— 

Restrictive Covenants; Equitable Relief. 

1. Where building restrictions are imposed as 
a part of a general building scheme there may be 
such a svstematic violation bv manv of the several 
lot owners as will effect a change in the character 
of the locality which amounts to an abandonment 
of the general scheme and will justify the Court 
in denying to a lot owner relief against further 
violations. 

2. Where the restriction was for the purpose of 
making the loealitv a suitable one for residences, 
and where owing to development of the city and 
present use of many lots for business that purpose 
can no longer be accomplished, it would be oppres¬ 
sive and inequitable to give effect to the restriction 
which would have no other effect than to harass 
and injure the defendant. 

Equity No. 57,748. Decided November 9, 1934j. 

Hearing on rule to show cause why injunction sljiould 
not issue. Rule discharged. 
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Harry Saidmax for the plaintiff. 

i 

AYhiteford, Marshall & Hart for the defendant. 

Mr. Justice Lett's delivered the opinion of the Court: 

Memorandum. 

Plaintiff is the owner of certain real estate in the 
subdivision known as “Connecticut Avenue High¬ 
lands”. The defendant is the owner of other real 
estate in said subdivision. Defendant’s real estate 
has a frontage of about 199.49 feet upon the westerly 
side of Connecticut Avenue, X. AY., between Newark 
and Ordway Streets. The subdivision has a frontage 
upon the westerly side of said Connecticut Avenue 
extending from a point between Newark and Ordway 
Streets in a northerly direction to the south corner 
of the intersection of said Connecticut Avenue and 
Porter Street. The aforesaid real estate of the defend¬ 
ant is vacant and unimproved and the only improve¬ 
ments upon the westerly side of Connecticut Avenue 
between Newark and Ordway Streets consist of various 
apartment houses, a cleaning and pressing establish¬ 
ment, a shoe repair shop, a delicatessen, a lunch room, 
four separate laundries, a flower shop, a grocery store, 
a fire department engine house and a gift shop. 

The defendant is about to erect upon its real estate 
a building designed and intended to be used for the 
exhibition of motion pictures. The plans for the the¬ 
ater have been prepared and a permit to erect the 
same will shortly be applied for and it is admitted that 
the plans will be approved by the Municipal Authori¬ 
ties for the District of Columbia, and that the permit 
for the erection of the theater will be granted and an 
occupancy permit to use the same for the exhibition of 
motion pictures will be issued. 
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The original subdivision herein mentioned subjected 
the real estate therein to certain covenants running 
with the land, among which was a covenant that no 
building erected upon said real estate should bb used 
for mercantile or manufacturing purposes. 

By his bill plaintiff seeks to enjoin the defendant 
from erecting upon its real estate the proposed! build¬ 
ing and using same as a theater for the exhibition of 
motion pictures. A rule has issued directing the 
defendant to show cause why an order should not be 
passed enjoining and restraining the defendant as 
prayed in the bill. The defendant has made [return 
to the rule and has answered the bill of complaint. The 
matter as presented to the Court involves the legal 
conclusions which arise from the admitted facts found 
in the bill of complaint, the return to the rule tb show 
cause and answer to the bill of complaint, the affidavit 
of Harrv M. Crandall filed herein on October 1'., 1934 
and the stipulation signed by counsel in the cape and 
filed herein on October 22, 1934. 

Restrictions such as the one here considered are 
familiar in land development schemes. Such restric¬ 
tions running with the land operate to restrict the use 
of lots conveved thereunder. In such a case it is held 
that one lot owner has an equitable interest in t|he en¬ 
forcement of the covenant as against all other grant¬ 
ees, and may maintain a bill to enjoin a threatened 
violation of the covenant. In such a case the question 
of priority of purchase does not affect the rights of 
the several grantees inter se. Such restrictive cov¬ 
enants are for the benefit of the several grantees. The 
usual remedy resorted to for a threatened violation of 
such common covenant is by way of an injunction to 
restrain its violation, and as a general rule this relief 
will be granted when the erection of a structure for a 
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prohibited use is threatened, without waiting for its 
actual construction. 

While a court of equity will usually carry into effect 
restrictions on the use of land, circumstances may 
exist which warrant denial of equitable relief. In a 
case where it is shown that one owner in a restricted 


section is insisting on the observance of restrictions 
contrary to the interest and wishes of a large number of 
other owners having similar rights, by which great loss 
would be inflicted on them, a court of equity may well 
hesitate to use its powers to enforce the restrictions. 


In case of a neighborhood scheme if a lot owner per¬ 
mits violation of a restriction intended for the benefit 


of the several lot owners, he may be precluded thereby 
from enforcing the restriction against other lot owners. 
This is the usual rule where the permitted violations 
are material in the sense that such violations have 


operated to prevent the general scheme from being- 
carried out. To a certain extent the question whether 
the infraction permitted is a bar to equitable relief 
against oilier infractions will be answered when it is 
determined whether the permitted infractions are per¬ 
manent or temporary in their nature. 

The granting of equitable relief by way of injunction 
against the violation of restrictive covenants is a mat- 
ter addressed to the discretion of the Court, and such 
relief mav be denied where under the circumstances 


it would be inequitable to allow it. A restriction fair 
and reasonable when made, may by subsequent events 
become so onerous that its inforcement would impose 
great hardship on a defendant and yet result in little 
or no benefit to the complainant. It is now well estab¬ 
lished that a change in the character of the locality or 
neighborhood, of itself defeating the object of a restric¬ 
tion as to the uie of land, mav warrant the Court in 
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denying equitable relief against its violation. jThis 
theory is solely a principle of equity and does not! con¬ 
trol the legal rights of parties. If the restriction is 
still of substantial value a court of equity will not 
withhold its aid, but it has been held that wher£, on 
account of such change in the character of the neigh- 

j o 

borhood, a restriction has become of no substantial 
value, a court of equity will not lend its aid to enforce 
it and so retard improvements. 

Whore building restrictions are imposed as a part 

of a general building scheme, there mav be such a 

svstematic violation bv manv of the several lot owners 
* •- * 

as will affect a change in the character of the localitv 
which amounts to an abandonment of the general 
scheme and will justify the Court in denying to |a lot 
owner relief against further violations. It isj the 
mutual benefit accruing to all and to each lot ojwner 
which makes it inequitable for anv one benefittod to 

. # i 

repudiate the burden of the restriction to the injury of 
the others. The views expressed have ample support 
in the authorities, many of which are cited or the 
briefs. The principles of law announced are not in 
conflict with anv District of Columbia case. It remains 
to be determined whether the facts and circumstances 
in the instant case are such as to invoke the application 
of such principles to the facts of the case. In Ccfstle- 
man v. Avignone , 56 App. 253, 54 Wash. Law Rep^ 274, 
the Court expressly recognizes the rule that a neigh¬ 
borhood mav undergo such radical changes afte:* the 
execution of the covenant as to render it unjust and 
inequitable to enforce the covenant. The Court tqinks 
that the facts in the instant case show the radical 
change in the neighborhood which the Court of Ap¬ 
peals had in mind. It is evident that the purpose of 
the restriction was to make the localitv a suitable one 
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for residences; and that owing to the development of 
the city and present use of so many of the lots for busi¬ 
ness, this purpose can no longer be accomplished. As 
was said in Jackson v. Stevenson, 156 Mass. 496, if the 
restriction should be rigidly enforced, it would not 
restore to the locality its residential character, but 

would merely lessen the value of every lot for business 
%/ * 

purposes. It would be oppressive and inequitable to 
give effect to the restriction and would have no effect 
other than to harass and injure the defendant, without 
effecting the purpose for which the restriction was 
originally made. 

As appears from the pleadings, many lot owners 
have by express acts and many others including plain¬ 
tiff and his predecessor in title have by passive acqui- 
esence violated or permitted to be violated the mutual 
plan or scheme to such extent that it must be said that 
thev have absolved each other from the burden of the 
restriction. The change in the character of the neigh¬ 
borhood from one purely residential, as originally 
planned, to one dominantly commercial has resulted 
not from express violations only but from acquie- 
escence as well. Such systematic violation shows an 
abandonment of the original scheme and will preclude 
a lot owner from now enforcing the restriction. To 
require defendant to observe the restriction would be 
oppressive and place a great hardship upon him and 
yet no benefit would result to plaintiff. Such circum¬ 
stances will justify the Court in denying equitable re¬ 
lief to a lot owner who is not at fault, unless it be for 
passive acquiescence in the express acts of others 
whose rights are common. The rule should be dis¬ 
charged. It is so ordered. 
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APPENDIX B. 


ZONING COMMISSION OF THE DISTRICT OF 

COLUMBIA. . | 

October 9th, 1^34. 

ORDERED: ! 

That after public notice and hearing as prescribed 
bv law, the districts heretofore established bv the Zon- 
ing Commission of the District of Columbia are lierebv 

modified and amended as shown in the official tieight, 

l ^ 

Area and Use Atlases, as follows: 

CHANGE FROM RESIDENTIAL, 90', “J>” 
AREA TO FIRST COMMERCIAL, 90', “D” |REA: 
all of that portion of lots 811 and 812, which lie|s south 
of a continuation of the north line of lot 38,! square 
284, being the rear of premises known as 12^.4 and 
1216 L Street, KI 

CHANGE FROM RESIDENTIAL, 60', RE¬ 
STRICTED AREA TO RESIDENTIAL, eCf, “C” 
AREA: lots 6, 7, 8, 38, 811 and 812, square 154, located 
on the east side of New Hampshire Avenue, between 
R and S Streets, N. W. 

CHANGE FROM RESIDENTIAL, 40', “C” 

AREA TO RESIDENTIAL, 40', ‘"A” AREA: lot 20, 
square 2218, located east of Connecticut Avenue near 
the northeast corner of Connecticut Avenue and Ma¬ 
comb Street, N. W. 

CHANGE FROM RESIDENTIAL, 40', “A” RE¬ 
STRICTED AREA TO RESIDENTIAL 40j, “A” 
AREA: all of that part of Parcel 56/68 which lies 
south of Porter Street and west of a line parallel to 
and 100 feet west of the east line of said parcel, located 
east of Connecticut Avenue and north of Macomb 
Street, N. W. 
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CHANGE FROM RESIDENTIAL, 40', “A” and 
“B” AREAS TO RESIDENTIAL 40', “A” RE¬ 
STRICTED AREA: the areas of squares 3384, 3388 
and 3389, located east of the alleys nearest to and 
parallel to 1st Street, N. W. 

CHANGE FROM RESIDENTIAL, 60', “B” 
AREA TO SECOND COMMERCIAL, 90', “D” 
AREA: lot 811, square 583, known as 520 3rd Street, 
S. W. 

CHANGE FROM RESIDENTIAL, 90', “C” 
AREA TO FIRST COMMERCIAL, 90', “C” AREA: 
the west 20 feetiof lot 816 (old lot 41), square 462, 
located on the north side of Maryland Avenue, west 
of 6th Street, S. W. 


(signed) Dan I. Sultan (signed) M. C. Hazen 

(signed) Geo. E. Allen (signed) David Lynn 

(signed) Arno B. Cam merer ATTEST: 

(signed) Hugh P. Oram, 
I Executive officer. 






//; 


No. 6365 


In the United States Court of Appeals 
for the District of Columbia 

October Term, 1935 

Raymond F. Garrity, appellant 

v. 

: District of Columbia et al., appellees 


BRIEF OF APPELLEES 


E. BARRETT PRETTYMAN, 

Corporation Counsel , I). C\, 

VERNON E. WEST, 

Principal Assistant Corporation Counsel , D. C.. 

Attorneys for Appellees Hazen, Allen , and 
Sultan and District of Columbia. 

LESLIE C. GARNETT, 

United States Attorney , 

DAVID A. PINE, 

Assistant United States Attorney, 
Attorneys for Appellees Lynn and Camerer . 



INDEX 


SUBJECT INDEX 

Statement of facts....... 

Argument----- 

I. The change of zoning requested by appellant should 

not have been made_____j 

II. The Zoning Commission in creating the “A re¬ 
stricted” area district was acting lawfully and 
within the authority conferred upon it by statute- 
ill. Evidence as to statements made by the chairman of 

the Zoning Commission were properly excluded_ 

IV. The testimony offered from the record of the Zoning 
Commission at the hearing of June 14, 1923, was 

properly excluded_____ j 

V. The statement made by the chairman of the Zoning j 
Commission at the hearing of January 17, 1924, I 

was properly excluded_ 

VI. Evidence as to when plaintiff bought and what he 

paid for the property was properly admitted. 

VII. The findings of fact requested by appellant were 

properly stricken from the record_ j 

VIII. An equity court has no power to control the exercise 

of discretion of administrative officers_ 

IX. The establishment of zoning districts is a legislative 
act involving the exercise of judgment and discre¬ 
tion.......- 

X. Plaintiff, if the “A restricted” regulation is valid, 

has an adequate remedy at law___ 

XI. The Bugher and Dorsey cases are not precedents as to 

Points VIII, IX and X of this brief_ 

Conclusion--- 

CASES CITED 


Page 

1 

6 

2S 

34 

35 


35 

36 

37 
3$ 

39 

47 

55 

56 


American Wood Products Co. v. Minneapolis , 35 Fed. (2) 657_is, 22 


Beers v. Parkwood Trading Co., — Sup. Ct. D. C_ 

Briggs v. United States, 45 Fed. (2) 479, C. C. A. 6th Cir. 


23 
37 

Bugher v. Gotwals , 60 App. D. C. 340_^5, 55 

Burdorf v. District of Columbia , 7 App. D. C. 405, 415_ 42 

Burgess v. Wilbur , 60 App. D. C. 212_ i 51 

(I) 

-1 


29161 - 35 - 




















n 

Page 

Clijjside Park R. R. Co. v. Clijjside, 96 N. J. L. 278- 43 

32 Corpus Juris, page 66 _ ..—. 51 

Cox v. Madden & Melrose Gaslight Co., 199 Mass. 324, 85 N. E. 

180..... 50 

Doershuck, et al., v. Mellon, et al., 60 App. D. C. 383.. 52 

Dorsey v. Gotwals, 61 App. D. C. 41..— ..-26, 55 

Dows v. Chicago, 11 Wal. 108, 110-- 55 

Eubank v. Richmond, 226 U. S. 137- 27 

Euclid v. Ambler Realty Co., 272 U. S. 365... 9,15, 16, 21, 44 

Goreib v. Fox, 274 IT. S. 603_____ 44 

Grace Missionary Church v. City of Zion, 300 Ill. 513—. 50 

Greathouse v. Dern, 289 U. S. 352- 34 

Hadacheck v. Sebastian, 239 U. S. 394_ 15 

Heald v. District of Columbia, 259 U. S. 114.. 32 

Holzendorf v. Hay, 20 App. D. C. 576. 53 

Kenealy v. Chevy Chase Land Co., 63 App. D. C. 327... 7, 14 

Jar dine v. Pasadena, 199 Cal. 64_29, 46 

Larrabee v. Bell, 56 App. D. C. 121..30, 46 

UHote v. New Orleans, 177 U. S. 587, 597__ 17 

Louisville & Nashville Ry. Co., v. Garrett, 231 U. S. 298, 314- 41 

Marblehead Land Co. v. Los Angeles, C. C. A. 9th Cir., 47 Fed.(2) 

528.... 29 

McKenzie v. Fisher, 40 App. D. C. 74___39, 54 

Moore v. Heany, 34 App. D. C. 31.. j. - 38 

Nectow v. Cambridge, 277 U. S. 183___ 22, 23, 44 

Pacific Gas & Elec. Co. v. San Francisco, 265 U. S. 403, 415_ 41 

Palmer v. Fleming, 1 App. D. C. 528, 533_ 48 

Reagan v. Farmers Loan & Tr. Co., 154 U. S. 362, 397_ 40 

Reichelderfer v. Quinn, 287 U. S. 315___ 29 

State R. R. Tax Cases, 92 U. S. 575. 614, 615__ 42 

Stowell v. Deming, 57 App. D. C. 223... 54 

Toomey v. Reichelderf er, —Sup. Ct. D. C—___ 47 

United States v. Mellon, 59 App. D. C. 24... 38 

United States ex rel. Riverside Oil Co. v. Hitchcock, 190 U. S. 316_ _ 39 

United States ex rel. Simons v. Hines, 63 App. D. C. 55. 39 

Walkey v. Muscaline, 6 Wall. 481___ 48 

Washington Home for Incurables v. Hazen, 63 App. D. C. 185_ 37 

Washington v. Roberg, 27S U. S. 122___27, 44 

West v. Hit chock, 19 App. D. C. 333___ 54 

West Palm Beach v. Zellar {Fla.), 107 So. 146__ 49 

Wittner v. Reichelderf er, 59 App. D. C. 379.... 35 

Woman's Kansas City St. Andrews Society v. Kansas City, 58 

Fed. (2) 593 ..... 26 

Zfihn v. Board of Public Works , 274 U. S. 325__ 16, 22, 40, 44 





































In the United States Court of Appeals 
for the District of Columbia 

April Term, 1935 


No. 6365 

Raymond F. Garrity, appellant 


District of Columbia et al., appellees 


BRIEF OF APPELLEES 


STATEMENT OF THE CASE 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia dismissing a bill 
of complaint brought by appellant (plaintiff be¬ 
low) for a mandatory injunction to compel certain 
of the defendants, as members of the Zoning Com¬ 
mission, to change the zoning of plaintiff’s prop¬ 
erty, together with the adjoining property, from 
the residential use, 40-foot height, and “A re¬ 
stricted” area districts to the residential use, 60- 
foot height, and C area districts, and also to compel 
the defendant Inspector of Buildings to issue any 
and all permits for building operations for apart¬ 
ment houses or otherwise upon such land as if me 

a) i 


i 

i 
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Zoning Commission bad never adopted the “A 
restricted” area regulation. 

Plaintiff's property lies on the south side of Ma¬ 
comb Street, its western boundary beginning at a 
point on that street about 227 feet east of Con¬ 
necticut Avenue. It has a frontage on Macomb 
Street of approximately 348 feet. (See plat op¬ 
posite page 26 of the record.) 

On March 1, 1920, Congress passed an Act to 
regulate the height, area, and use of buildings in 
the District of Columbia and to create a zoning 
commission (41 Stats. 500, D. C. Code of 1929, 
Title 25, Sec. 521, 530), and the Zoning Commis¬ 
sion created thereby was required, within six 
months after the passage of said Act, to divide the 
District of Columbia into height, use, and area dis¬ 
tricts. Pursuant to this Act the Zoning Commis¬ 
sion divided the District of Columbia into resi¬ 
dential, first commercial, second commercial, and 
industrial use districts; 40-foot, 55-foot, 85-foot, 
and 110-foot height districts, and A, B, C, and D 
area districts, under regulations which became ef¬ 
fective on August 30, 1920 (rec. pages 6, 7). Un¬ 
der the regulations as originally promulgated, 
there was no district in which the erection of apart¬ 
ment houses was prohibited. However, on June 
16, 1923, the Zoning Commission, by order duly 
entered, created a new district known as the “A 
restricted” area district, which was defined by that 
order as follows (Rec. p. 51) : 
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Section XV (a) : “A Restricted” arei dis¬ 
trict. In the “A Restricted” area district 
the minimum dimensions of yards and courts 
and the maximum percentage of lot Occu¬ 
pancy shall be the same as for “A” are^ dis¬ 
trict except that hereafter no building phall 
be erected or altered for use as an apartinent 
house, nor shall any building or premises be 
used for this purpose. j 

This regulation was amended from time to jtime 
(record, pages 67, 68), so that when this case came 
on for trial such regulation read as follows: ! 

Sectiox XV (a) “A” Restricted-Ar^a 

District 

In the “A” restricted-area district the 
minimum dimensions of yards and courts 
and the maximum percentage of lot occu¬ 
pancy shall be the same as for “A” iarea 
district, except that hereafter no building 
shall be erected, altered for use or used as 
an apartment house, hospital, sanitarium, 
lodging or boarding house, public gaifage, 
flat, hotel, or community house, but shall be 
erected or altered for use only as a wllolly 
detached single-family dwelling with two 
side yards, church, school, or passejager 
station. (June 16, 1923; May 24, 1926; 
May 7, 1928; and October 4, 1933.) 

By an order of the Zoning Commission, entered 
on June 24, 1924, plaintiff’s property was trans¬ 
ferred from the “A area” district, in which it had 
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been originally included, to then newly created U A 
restricted” district (record, page 61). 

It appears from the contour map filed with the 
bill of complaint as plaintiffs Exhibit A (not 
printed in the record) that Macomb Street, east of 
Connecticut Avenue, is a dead-end street, having its 
terminus at a point approximately 16 feet east of 
the eastern boundary of plaintiff’s property. It 
further appears from said map that this street is 
60 feet in width, with a building restriction line of 
15 feet on each side, and that the roadway of the 
street from curb to curb is but 30 feet in width. 

It also appears from a map of the District of 
Columbia introduced in evidence by the defendants 
(record page 80) showing the use and area districts 
in separate colors (which map does not appear in 
the printed record) that all of the property on Ma¬ 
comb Street from its eastern terminus to Massa¬ 
chusetts Avenue is included in the “A restricted” 
area district, except the properties located at the 
corners created by the intersection of Macomb 
Street with Connecticut Avenue and Wisconsin 
Avenue, which are given the less restrictive zoning 
of the two last-mentioned streets. It appears from 
the various maps offered in evidence that the prop¬ 
erty located 1 at the southeast corner of Macomb 
Street and Connecticut Avenue is included in the 
residential use, 60-foot height, and C area districts, 
which is the same zoning as that requested by plain¬ 
tiff. This corner property has a depth along Ma¬ 
comb Street of 137.19 feet. It is separated from 


plaintiff’s property by parcel 55/178, which hjas a 
frontage on Macomb Street of 90 feet (see plat op¬ 
posite page 26 of the record) and is placed in! the 
same height, use, and area districts as the plaintiff's 
property. 

On September 17, 1931, plaintiff filed a petition 
to change the zoning of his own property, kpbwn 
as parcel 55/221, as well as that of parcel 55/178, 
to the residential use, 60-foot height, and C ^rea 

i 

districts (record, page 23). Attached to this peti¬ 
tion are the names of the property owners in the 
vicinity who consented to the change. All of the 


property represented by these consents lies on Con¬ 
necticut Avenue. The owners of property! on 
Macomb Street, not only did not consent to the 
granting of the petition, but filed objections thereto 
(record, page 78). Since the owner of parcel 
55/178, one John Hammond (record, page 36), pro¬ 
tested the change of zoning (record, page 73), the 
Zoning Commission, under the statute, was without 
authority to grant the application except with the 
unanimous vote of the Commission. Section 4 -. of 
the Zoning Act (D. C. Act of 1929, Title 25, Sec. 
524) provides in part as follows: j 

No such change shall be made, either by 
said Commission on its own motion or upon 
such petition, except with the unanimous 
vote of said Commission, if the owners of at 
least 20 per centum of the frontage proposed 
to be changed protest against such change. 
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The total frontage of the property which plain¬ 
tiff sought by his petition to have changed was 
438.24 feet. 90 feet of this frontage was owned 
by Mr. Hammond, w r ho protested the change, and 
this 90 feet represents more than 20 percent of the 
entire frontage. 

The Zoning Commission held a hearing on this 
petition on October 7,1931, and denied the petition 
on the following day (record, page 19). On May 
10, 1932, plaintiff filed his bill in equity, from the 
dismissal of which this appeal is taken. The evi¬ 
dence adduced at the trial will be discussed more 
fullv in the argument which follows: 

ARGUMENT 

I 

The change of zoning requested by appellant should not 

have been made 

It is plain from an examination of the residen¬ 
tial use map offered in evidence by the defendants 
that the zoning of plaintiff’s property is in accord¬ 
ance with a general plan or scheme to protect the 
property on Macomb Street, from its eastern ter¬ 
minus to Massachusetts Avenue, against the erec¬ 
tion of apartment houses, and to retain such prop¬ 
erty for use solely as detached single-family dwell¬ 
ings, except where such plan conflicts with another 
general plan, as is the ease at the intersections of 
Macomb Street with Connecticut Avenue and Wis¬ 
consin Avenue, which latter streets are zoned for 
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apartment-house purposes. Where the two jflans 
conflict, the property owner is given the benefit of 
the less restrictive zoning. Plaintiff’s property is 
not contiguous to the apartment-house district on 
Connecticut Avenue, but is separated therefroijn by 
a parcel of land having a frontage of 90 fe^t on 
Macomb Street, the owner of which opposes j any 
change. Upon this last-mentioned lot is erected a 
detached single-family dwelling. On the north side 
of Macomb Street east of Connecticut Avenue are 
four semidetached single-family dwellings and 
three wholly detached single-family dwellings. At 
the end of the street is an estate consisting |>f at 
least five and one-half acres, upon which is locjated 
one of the largest private houses in Washington 
containing at least twenty rooms and eight baths 
(record, pages 84, S’5). 

The erection of an apartment house 60 feet high 
on the south side of Macomb Street would deprive 
the neighborhood of its character as a commijnity 
of single-family dwellings. Such an apartment 
house would materially affect the light and air 
which these homes now enjoy and would disturb 
the peace and quiet of the home owners. 

This court has lately passed upon the effecft of 
apartment houses on a community such as this. In 
the case of Kenealy v. Chevy Chase Land Com¬ 
pany, 63 App. D. C. 327, a bill in equity was filed 
for relief against covenants in the deed to the prop¬ 
erty there involved which prohibited the use of the 
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property for commercial or apartment house pur¬ 
poses. That property was located on Connecticut 
Avenue between Northampton Street and Chevy 
Chase Circle. The contention was there made that, 
owing to the if act that property on Connecticut 
Avenue south of Northampton Street was used for 
business and apartment house purposes, the cove¬ 
nant had become unreasonable and void. In denv- 
ing the relief prayed, this court said: 

The erection and use of an apartment 
house, many stories high, would not only 
constitute an actual violation of an express 
covenant against the erection of apartment 
houses, but could not help being otherwise 
objectionable. A building of that kind 
would cast a metaphorical as well as an ac¬ 
tual shadow. The building would be occu¬ 
pied by a large number of tenants, who 
would maintain a large number of automo¬ 
biles, coming and going at all hours of the 
day and night; an increase in the number of 
automobiles of tradesmen and moving vans 
supplying the needs of the tenants would 
follow, with the inevitable noise accompany¬ 
ing them, and all would be concentrated in 
the neighborhood of the apartment house 
and could not do other than disturb the 
peace, quiet, and enjoyment of the owners of 
surrounding residential property. In short, 
to erect an apartment house on appellants’ 
property would change the character of the 
subdivision from a community of perma¬ 
nent, individual small-home owners, who in 
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this country form in large measure the Warp 
and woof of the fabric of our citizenship, 
into a community of an evanescent and piore 
transient character. 

This decision, we submit, is decisive of the ques¬ 
tion here presented. A restrictive covenant ijn a 
deed is but a self-imposed zoning, and like a zoning 
regulation, is void if it is so unreasonable a^ to 
amount to the confiscation of property. Since the 
covenant in that case was held to be reasonable, it 
follows that the regulation here complained of, 
likewise, is reasonable. In each case the property 
upon which the owner desires to erect an apart¬ 
ment house is located in a neighborhood of single- 
family dwellings. In this case the noise accom¬ 
panying the increase in the number of automobiles, 
tradesmen’s vehicles, and moving vans would be 
aggravated, since, as the street upon which this 
property abuts terminates just east of the plain¬ 
tiff’s property, such automobiles and moving yans 
must make a U-turn in a 30-foot roadway in order 
to leave the street. 

The Supreme Court of the United States has hlso 
had occasion to pass upon the injurious effect of 
apartment houses upon neighborhoods of detached 
houses. In the case of Euclid v. Ambler Realty 
Company, 272 U. S. 365, it was contended that a 
zoning regulation prohibiting the erection of apart¬ 
ment houses in certain residential districts was 
void in toto and amounted to taking property with- 
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out due process of law. In sustaining the regula¬ 
tion the court said (p. 394) : 

With particular reference to apartment 
houses, it is pointed out that the develop¬ 
ment of detached house sections is greatly 
retarded by the coming of apartment houses, 
which has sometimes resulted in destroying 
the entire section for private house pur¬ 
poses; that in such sections very often the 
apartment house is a mere parasite, con¬ 
structed in order to take advantage of the 
open spaces and attractive surroundings cre¬ 
ated by the residential character of the dis- 
trict. 1 Moreover, the coming of one apart¬ 
ment house is followed by others, interfering 
by their height and bulk with the free cir¬ 
culation of air and monopolizing the rays of 
the sun which otherwise would fall upon the 
smaller homes, and bringing, as their neces¬ 
sary accompaniments, the disturbing noises 
incident to increased traffic and business, 
and the occupation, by means of moving and 
parked automobiles, of larger portions of 
the streets, thus detracting from their safetv 
and depriving children of the privilege of 
quiet and open spaces for play, enjoyed by 
those in more favored localities, until, finally, 
the residential character of the neighborhood 
and its desirability as a place of detached 
residences are utterly destroyed. Under 
these: circumstances, apartment houses, 
which in a different environment would be 
not only entirely unobjectionable but highly 
desirable, come very near to being nuisances. 
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If these reasons, thus summarized, dcp not 
demonstrate the wisdom or sound policy in 
all respects of those restrictions whicljL we 
have indicated as pertinent to the inquiry, at 
least, the reasons are sufficiently cogeht to 
preclude us from saying, as it must be said 
before the ordinance can be declared uncon¬ 
stitutional, that such provisions are clearly 
arbitrary and unreasonable, having no sub¬ 
stantial relation to the public health, safety, 
morals, or general welfare. Cusack cjo. v. 
City of Chicago, supra, pp. 530-531; Jacob¬ 
son v. Massachusetts, 197 U. S. 11, 30-3^.. 

An apartment house erected upon the plaintiff’s 

j 

property would be a parasite feeding upon the 


surrounding neighborhood. 

Plaintiff, however, contends that, because o^ the 
topography of his land, it is unsuitable for the erec¬ 
tion of detached residences and is susceptible of use 
only for apartment-house purposes. In support of 
this contention, he offered the testimony of oife H. 
Clinton Smith (record, pages 64-67), who, how¬ 
ever, testified, on cross-examination, that thi lot 
could be developed by the erection of a palatial Resi¬ 
dence, which would be very expensive, but cou^d be 
made with a beautiful sunken-garden effect ifi the 
rear, with beautiful trees which were already there, 
and which would join the estate with its very beau¬ 
tiful home at the end of the street. 

The plaintiff’s contention that the land is not 
susceptible of use for the erection of detached resi¬ 
dences is based upon the fact that for a deptk of 
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70 feet from Macomb Street the land slopes down¬ 
wardly on a grade of about 3 percent, after which 
there is a precipitous drop of about 60 feet to the 
rear of the lot. However, the witness Anderson, 
who testified for the defendants, is a practical con¬ 
sulting engineer and architect, having wide experi¬ 
ence in the building of houses upon lands present¬ 
ing more engineering difficulties than plaintiff’s 
(record, pages 69-72). This witness testified that 
it would be feasible and practicable to construct 
residences on the parcel in suit, as the land lends 
itself beautifully to the development of rock gardens, 
and landscape architecture in the rear because of 
the sudden slope and the beautiful trees on the lot 

itself. He stated that it would not be necessarv to 

«/ 

build a retaining wall along the southern end of the 
lot and he thought that such a wall would spoil the 
property. In erecting houses on this parcel, he 
would divide it into 50-foot or 70-foot lots and erect 
thereon dwellings of the central entrance plan. 
These houses he would place along the front build¬ 
ing line (which is 15 feet south of the lot line) and 
would make them only about 28 feet deep, which 
would leave rear vards of about 27 feet before the 
precipitous slope began. Even if the houses were 
40 feet deep they would have a yard 5 to 15 feet in 
the rear before the drop began. He further testi- 
field that houses on Macomb Street to the west of 
Connecticut Avenue were erected upon lots of sub¬ 
stantially the same character as plaintiff’s. 
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It does not require the testimony of an expert 
witness to show that plaintiff’s property is well 
adapted to the building of detached single-fajmily 
dwellings. In a grade of 3 percent there is a drop 
of only 2.10 feet in a distance of 70 feet. There¬ 
fore the front portion of this property for a dppth 
of 70 feet is practically level. It is a ma ttejr of 
common knowledge that lots in the District of Co¬ 
lumbia and its vicinity of less than 70 feet in depth 
have been developed by the erection of detaplied 
dwellings. A slope to the rear of the lot is ail ad¬ 
vantage rather than a disadvantage, as it reduces 
the cost of excavation for cellars. Many houses are 
erected upon lots where the difference in grade is 
such that, although the first floor of the house is 
upon the level of the street, the floor of the cellar 
is upon the level of the back yard. This is ai} ad¬ 
vantage, since the cellar is light and dry and more 
readily accessible. It would not be necessary, as 
plaintiff contends, to find space in the level portion 
of the back yard for the erection of garages, is 
generally known that the modern practice is to bon- 
struct a garage within the walls of the house, and 
the slope of this property aids in that construction. 

It is also contended by plaintiff that the co^t of 
erecting detached dwellings would be greatly in¬ 
creased because of filled ground upon plaintiff’s 
property. This contention is not borne out by the 
record. The witness, Smith, testifying for the 
plaintiff, said, “He often judges the age of fill by 
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the growth on the land, trees, and shrubbery, and 
he thinks the fill has been there for sometime” 
(record page 66). It is a well-recognized fact that 
after fill has remained for such a length of time as 
to become packed it possesses for building purposes 
all of the characteristics of solid ground. The wit¬ 
ness, Anderson, testified that he “took particular 
note of number of large trees, beeches, oaks, and 
tulips”, and that there was “no filled ground 
around any of trees.” He further testified that 
“there was evidence of fill at some parts of the 
parcel which has a slope of from 5 to 7 feet from 
the curb back to where it commences to drop oft 
more abruptly”, but “the 5- to 7-foot slope would 
not interfere with the construction of residences, 
and in that area every evidence of being solid 
ground” (record page 71). 

But if the plaintiff’s property does not lend itself 
readily to the erection of detached single-family 
dwellings and would be of greater value if zoned for 
apartment-house purposes, this does not alter the 
situation. In the Keneahj case, supra, where the 
evidence showed that the value of the property 
there involved would increase fivefold if it could 
be used for business- and apartment-house pur¬ 
poses, this court said: 

It is apparent that the enhancement in 
value of appellant’s holdings would be at the 
expense of all those who bought their homes 
in reliance upon the general plan or scheme. 
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In dealing with zoning we are dealing with! the 
exercise of the police power (Euclid v. An\bler 
Realty Company, 272 U. S. 365). It frequently 
happens that in a neighborhood of detached siijgle- 

familv residences there will exist an area which is 

* 

considerably below the level of the surrounding 
property and can only be brought to grade at great 
expense. If in every such case the neighborhood 
must be blighted by the erection of apartment 
houses because such land can be more economically 
developed in that way, zoning becomes a farce, jand 
the creation of single-family residence districts is 
rendered impossible. In the exercise of the police 
power private interests must yield to the good of the 
community. 

A striking illustration of the rule that pecuniary 
injury does not invalidate legislation enacted under 
the police power is found in the case of Hadacheck 
v. Sebastian, 239 U. S. 394. The plaintiff tl^ere 
was the owner of a tract of land worth approxi¬ 
mately $800,000 for brickmaking purposes. For a 
number of years he had extracted clav from, and 
manufactured brick on, the premises, until a dity 
ordinance was promulgated which prohibited the 
manufacture of brick within the area in which 
plaintiff’s land was situated. It was alleged that 
the manufacture of brick must necessarily be car¬ 
ried on wdiere suitable clay is found and the clay 
cannot be transported to some other location, apd 
that the value of plaintiff’s land for residential 
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purposes or for any purpose other than the manu¬ 
facture of brick would not exceed $60,000. 

In sustaining the constitutionality of this ordi- 
nance the Supreme Court, page 410, said: 

* * * It is to be remembered that we are 

dealing with one of the most essential powers 
of government, one that is the least limitable. 
It may, indeed, seem harsh in its exercise, 

usually is on some individual, but the im- 

%/ * 

perative necessity for its existence pre¬ 
cludes any limitation upon it when not ex¬ 
erted arbitrarily. A vested interest cannot 
• *> 

be asserted against it because of conditions 

once obtaining. Chicago & Alton R. R. v. 

Traribarger, 238 U. S. 67, 78. To so hold 

would preclude development and fix a city 

forever in its primitive conditions. There 

must be progress, and if in its march private 

interests are in the wav thev must vield to 

%/ %/ 

the good of the community. 

In the Euclid case, supra, the court sustained a 
zoning regulation where the property involved, 
with its use limited by the regulation, possessed a 
value not in excess of $2,500 per acre, though with¬ 
out a limitation upon its use, it would be worth 
$ 10 , 000 . 

And in the case of Zahn v. Board of Public 
Works, 274 IT. S. 325, the court again sustained 
zoning regulations limiting the use of property for 
residential purposes, although it appeared from the 
evidence that “if such property were available for 


17 


business purposes, its market value would be 
greatly enhanced.” | 

Plaintiff contends that his property is inj the 
same situation as the Kennedy-Warren Apartijnent 
which is situated on the south side of the Klijngle 
Valiev Parkway. But there is no similaritv in the 
two properties. The Kennedy-Warren Apartpient 
abuts Connecticut Avenue; plaintiff’s property 
does not. The Kennedy-Warren fronts on no street 
zoned for detached dwellings; plaintiff’s property 
does. 

Plaintiff laysi great stress upon the fact that 

Connecticut Avenue from H Street to Chevy Chase 

%/ 

Circle is zoned so as to permit the erection of apart¬ 
ment houses, but that is immaterial here. Plain¬ 
tiff’s property is upon another street. If al the 
property in the vicinity of every street zonei for 
apartment-house purposes must be given a similar 
zoning, then it necessarily follows that, wheij the 
change is made, the same reasoning must be applied 
to extend the zoning further, until, in the course 
of but a short time, there will be no area left from 
which apartment houses can be excluded. 

In the case of L’Hote v. New Orleans, 177 ijj. S. 
587, 597, the Court said: j 

Some must suffer by the establishment of 
any territorial boundaries. We do not Ques¬ 
tion what is so earnestly said by counsel for 
plaintiffs in error in respect to the disagree¬ 
able results from the neighborhood of jsuch 
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houses and people; but if the power to pre¬ 
scribe territorial limits exists, the courts can 
not say that the limits shall be other than 
those the legislative body prescribes. If 
these limits hurt the present plaintiffs in 
error, other limits would hurt others. But 
clearly the inquiry as to the reasonableness 
or propriety of the limits is a matter for 
legislative consideration, and can not become 
the basis of judicial action. The ordinance 
is an attempt to protect a part of the citizens 
from the unpleasant consequences of such 
neighbors. Because the legislative body i3 
unable to protect all, must it be denied the 
power to protect any? 

It is said that this operates to depreciate 
the pecuniary value of the property be¬ 
longing to the plaintiffs in error, but a simi¬ 
lar result would follow if other limits were 
prescribed, and therefore the power to pre¬ 
scribe limits could never be exercised, be¬ 
cause, whatever the limits, it might operate 
to the pecuniary disadvantage of some 
property holders. 

The truth is, that the exercise of the police 
power often works pecuniary injury, but the 
settled rule of this court is that the mere 
fact of pecuniary injury does not warrant 
the overthrow of legislation of a police 
character. (Italics supplied.) 

The case of American Wood Products Company 
v. Minneapolis, 35 Fed. (2nd) 657, decided by 
the Circuit Court of Appeals of the 8th Circuit, 




is most interesting, for the court, in an exhaustive 
opinion, discussed many aspects of zoning and re¬ 
viewed all of the decisions of the Supreme Court 
of the United States upon the subject. Before) the 
adoption of the zoning ordinance there in question, 
certain property in the vicinity of a railroad t^-ack 
in the City of Minneapolis was developed for, in¬ 
dustrial uses. In order to insure housing accom¬ 
modations for the growing Universitv of Minne- 
sota, the City passed a zoning ordinance by which 
the property east of the track was placed in a resi¬ 
dential use district. At the time this ordinance 
was passed the American Wood Products Cbm- 
pany owned a factory in that area. After the pas¬ 
sage of the ordinance, it made application to the 
proper official of the City for a permit to enlarge 
the factory. The application being denied because 
of the zoning, suit was brought to compel the official 
to issue the permit, the contention being that jthe 
ordinance was arbitrarv and unreasonable when 
applied to the plaintiff’s property. In sustaining 
the regulation, the court said (p. 661): 

Of course the line of demarcation between 
property to be used for industrial purposes 
and residence purposes is necessarily in bny 
case somewhat arbitrarv, but can it be s&id 
that merely because the property on one s:ide 
of the railroad may be as good for industrial 
purposes as that on the other side that fail¬ 
ure to draw the line so as to include all the 
property appropriate for industrial ptir- 
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poses within one area is such an arbitrary 
action as to render the same violative of the 
Constitution? The trial court said: “Be¬ 


cause of their very nature, there have got to 
he lines drawn which are more or less arbi¬ 
trary. Who, for instance, can tell with any 
degree of certainty where a £ single dwelling’ 
district should end and a ‘multiple dwelling’ 
district begin, or what the limits of a ‘light 
industrial’ district should be or the limits of 
a 4 heavv industrial’ district?” That the 
value of these properties is diminished by the 
ordinances is not sufficient to invalidate it. 
Hadacfieck v. Sebastian, 239 U. S. 394, 36 
S. Ct. 143, 60 L. Ed. 348, Ann. Cas. 1917B, 
927. (Italics supplied.) 


Plaintiff calls attention to the fact that since the 
entry of the decree appealed from in this case the 
Zoning Commission has zoned for apartment-house 
purposes approximately twenty-five acres of land 
immediately in the rear of the houses on the north 
side of Macomb Street. This zoning having taken 
place since tlnb action of defendants upon plaintiff’s 
petition and Since the entry of the decree in this 
case, it cannot be considered on appeal. But even 
if it could, it does not affect the result. That prop¬ 
erty was placed in the 40-foot height and “A” area 
districts, which is an entirely different character of 
zoning from the 60-foot height and C area districts 
requested by plaintiff. In the A area district a 
building cannot occupy more than 40 percent of an 
interior lot (Sec. XV of the zoning regulations), 
while in the C area district a building may occupy 
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75 percent of such a lot (Sec. XVII of the zoning 
regulations). While a building in the 40-foot height 
and “A'’ area districts may be erected to a height 

•/ j 

not exceeding 90 feet, such building, if more tlijtn 40 

i 

feet in height, must be “removed from all lot lines 
by a distance at least ecpial to the height ol: the 
building’' (par. 8, Sec. XIII of the zoning regu¬ 
lations). This type of zoning when applied to 
apartments lends itself particularly to the erection 
of apartment houses similar to the Westchester— 
that is, large apartments surrounded by spacious 
grounds which constitute communities within them¬ 
selves and do not injuriously affect the surrounding 
neighborhoods. On the other hand, the C area and 
60-foot height districts are used for the congested 
portions of the city. 

While we submit we have shown the Zoning Com¬ 
mission was correct in refusing the grant plaintiff's 
petition for a change, that, however, is not the ques¬ 
tion before the court. Whether the ruling of the 
Zoning Commission was correct or incorrect is 
immaterial; we are concerned here only with 
whether the action of the Zoning Commission is so 
arbitrary and unreasonable as to amount to the tak- 
ing of plaintiff’s property without due process of 
law. 

In the Euclid case, supra, the court said: 

If the validity of the legislative classifeca- 
tion for zoning purposes be fairly debatable, 
the legislative judgment must be allowed to 
control. 
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In the Zalin case, supra, it was said: 

The most that can be said is that whether 
that determination was an unreasonable, 
arbitrary, or unequal exercise of power is 
fairlv debatable. In such circumstances the 
settled rule of this court is that it will not 
substitute its judgment for that of the 
legislative bodv charged with the primary 
duty and responsibility of determining the 
question. 

And in Nectow v. City of Cambridge et ah, 277 
17. S. 183, 187, the court said: 


We quite agree with the opinion expressed 
below’ that a court should not set aside the 
determination of public officers in such a 
matter unless it is clear that their action 
“has no foundation in reason and is a mere 


arbitrary or irrational exercise of power 
having no substantial relation to the public 
health, the public morals, the public safety, 
or the public welfare in its proper sense.’’ 
Euclid v. Ambler Co., supra, p. 395. 


The burden of proving that the zoning regula¬ 
tion, v’hen applied to plaintiff’s property, rests on 
no reasonable basis is upon the plaintiff, for there 
is a presumption that the ordinance is in the gen¬ 
eral public interest and for the promotion of the 
public welfare. 

In the American Wood Products case, supra, the 
court said (p. 662): 

Therefore it seems to us that in the condi¬ 
tion of this record the judgment of the trial 


r ; court must be affirmed, for certainly the 
burden was on complainants to sho4’ that 
this ordinance rests on no reasonable basis. 
We do not see that they have offered any 
substantial evidence on this subject. They 
did not show that what they propose to do 
will not seriously a feet the health, ^afety, 
and general welfare of the people occupying 
surrounding property within the district, 
and that burden was upon them, as certainly 
there must be some presumption that tpe ac¬ 
tion of the city council in passing the ordi¬ 
nance was in the general public interest and 
for the promotion of the public welfare. 

Plaintiff relies upon certain cases in support of 
his contention. The first of these is Beers v. park- 
wood Trading Company, decided by the court below 
(Appendix A, plaintiff’s brief), but that case is 
not in point here, as it dealt solely with property 
on Connecticut Avenue between Newark anc^ Ord- 
way Streets. Here we are concerned only with the 
conditions on Macomb Street. 

Plaintiff also relies upon the case of Nectoiv v. 
Cambridge, 277 U. S. 183. But the facts in that 
case are far from similar to those existing here. 
The land there involved lay at the southeast corner 
of Brookline and Henry Streets in the City of 
Cambridge, Massachusetts, fronting 304.75 feet on 
Brookline Street and 100 feet on Henry sjtreet. 
The properties along the north side of Henry 
Street and the west side of Brookline Street | were 
within a residential district. The lands along the 
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south side of Henry Street and the east side of 
Brookline Street were all included in an unre¬ 
stricted district, with the exception of the small 
strip of land there involved which lay at the inter¬ 
section of the two streets. “The Ford Motor Com¬ 
pany had a large auto-assembling plant south of 
the locus; and a soap factory and the tracks of the 
Boston & Albanv Railroad lie near.” There, the 

•/ 7 

♦ 

property on two sides of the strip of land in ques¬ 
tion was zoned and used for industrial purposes, 
whereas here plaintiff’s property is bounded on 
three sides by property zoned the same as his, and 
on the fourth side by a park. It will be noted in 
that case that! the court found as a fact that “the 
inclusion of the locus in question” in the residential 
district “is not indispensible to the general plan.” 
The court further found as a fact that “the health, 
safety, convenience, and general welfare of the in¬ 
habitants of the part of the city affected will not be 
promoted by the disposition made by the ordinance 
of the locus in question.” In that case, the zoning 
of the land in question as residential was not indis¬ 
pensible to nor in conformity with any general 
plan, since all other lands on the same side of each 
of the two streets upon which it abutted were in an 
unrestricted district. The health, safety, conven¬ 
ience, and general welfare of the residents on the 
opposite side qf the street could not be affected by 
the inclusion in the unrestricted district of the 
small strip of land lying at the corner. 


The use of the land in the unrestricted district 
for general industrial purposes, such as a soap fac¬ 
tory, an auto assembling plant, and railroad facili¬ 
ties, resulted in depriving the property in question 
of all suitability for use for residential purposes. 
To carve out of this unrestricted area a smalt strip 
of land and zone it residential, where no goodjcould 
result from such action, was clearly arbitrary and 
unreasonable. But here the zoning of plaihtiff’s 
land is in conformity with a general plan of foiling 
for Macomb Street. 

Plaintiff lays stress upon the decision of this 
court in the case of Bug her v. Gotwals, 60 App. 
D. C. 340, but an analysis of that case shows that 
instead of aiding plaintiff it fully sustains tlije rul¬ 
ing of the court below. There the property was 
located on K Street west of 16th Street and was 
separated from 16th Street by another lot |vhich 

i 

had a frontage on K Street of approximately 75 
feet as well as a frontage upon 16th Streep K 
Street, for a distance of five or six blocks easjt and 
five or six blocks west of 16th Street, with tlje ex¬ 
ception of the four corners at K and 16th Streets, 
is zoned as commercial, while 16th Street is ^oned 

i 

as residential. The property of the plaintiff in 
that case was included by the Zoning Commission in 
the residential use district solely because ilj was 
near 16tli Street. This court held that, upofi the 
record before it, the property there involved should 
be zoned in the same manner as the other property 
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abutting solely upon K Street. Here plaintiff’s 
property is separated from Connecticut Avenue by 
two lots, and; under the decision in the Bwgher 
case, it should continue to receive the same zoning 
as the other properties surrounding it. 

The Buglier case came to this court upon a mo¬ 
tion to dismiss the bill of complaint, by which, of 
course, the averments of the bill were admitted. 
In referring to the Buglier case, this court, in the 
case of Dorsey v. Gotwals, 61 App. D. C. 41, said: 

In the case we refer to, we did not hold, 
nor do we hold here, that the action of the 
Zoning Commission interfered with the gen- 
eral rights of the land owner without regard 
to public safety, morals, or general welfare. 
All that we said in the Bugher case, and all 
that we say now, is that this is a question of 
fact which ought to receive judicial scrutiny 
and decision when, as is the case here, it is 
raised by proper averments in the bill. And 
so in this case, as in that, we conclude that 
the action of the lower court in dismissing 
the bill was premature. 

The cause is, therefore, remanded, with in¬ 
structions to reinstate the bill with the right 
to appellees to tile their answer and have a 
hearing on the merits. 

The instant case was tried on the merits. 

The case of Woman's Kansas City St. Andrews 
Society v. Kansas City, 58 Fed. (2nd) 593, is not in 
point. All that was held there was that it was not 
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proper to exclude from a residential use district a 
home for aged women. 

Plaintiff further contends that neither the foil¬ 
ing Commission nor this court may consider! the 
wishes of the property owners in the vicinity,! and 
cites in support of this contention Eubank v. Rich¬ 
mond, 226 U. S. 137; Washington v. Boberg x 278 
U. S. 122, and similar cases. Those cases hold that 
where no question of the maintenance of a nuisance 
is involved, the municipal authorities cannot Rele¬ 
gate the exercise of their discretion to property 
owners in the neighborhood. But that has not jbeen 
done here. The Zoning Commission has exercised 
its discretion, but, before exercising it, has Reard 
the viev r s expressed by interested persons. This 
they are required to do by statute. Section 4 ojf the 
Zoning Act provides that. “ districts so established 
shall not be changed except on order of said Com¬ 
mission after public hearing”, and section 3 ojf the 
Act requires that “notice of the time and plabe of 
such hearing shall be published for not less ithan 
ten consecutive days in one or more new r spap^rs in 
general circulation printed and published ip the 
District of Columbia.” Certainly Congress in¬ 
tended by this statute to give to every person in¬ 
terested in any change of zoning the right :o be 
heard before the Zoning Commission. 
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II 

The Zoning Commission in creating the “A restricted 99 
area district was acting lawfully and within the 
authority conferred upon it by statute 

Plaintiff contends that the Zoning Commission 
was not authorized under the statute to create more 
than one class of residential use districts. In this, 
we submit, plaintiff is in error. By section 2 of the 
Act the Zoning Commission is directed to divide 
the District of Columbia into “height, area, and 
use districts’', and to “adopt regulations specifying 
the height and area of buildings thereafter to be 
erected or altered therein and the purposes for 
w T hich buildings and premises therein may be 
used.” 

There would seem to be no question that, under 
this provision of the statute, the Zoning Commis¬ 
sion is authorised to establish different classes of 
residential districts. But, if any doubt exists, it 
is dispelled by the proviso which immediately fol¬ 
lows that provision. This proviso reads: 

Provided, that such regulations may vary 
in the various districts. 

Plaintiff further contends that, even though the 
Zoning Commission had power to create the “A 
restricted” district, it exhausted that power when 
it promulgated its original regulations and there¬ 
after could make no changes. Upon this point we 
find plaintiff occupying a rather inconsistent posi¬ 
tion. If the zoning regulations must stand as orig- 
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inally adopted, it follows that the height districts 
could not be changed. It appears from the till of 

i 

complaint (record page 7) that the original regu¬ 
lations created no 60-foot height district. Tpe 55- 
foot height district was subsequently raised to 60 
feet and that is the height for which the plAintiff 
made application to the Zoning Commission and 
for which he here contends he is entitled. Since 
the plaintiff seeks to take advantage of one change, 
he is in poor position to deny the power <Jf the 
Commission to make another. 

In the case of Jar dine v. Pasadena, 199 Cal. 64, 
the court, in sustaining the power of a municipality 
to change its zoning ordinances, said: 

There can be no question but that it mu¬ 
nicipality has the right to amend its Zpning 
ordinance from time to time as ne\v and 
changing conditions warrant and require 
such revision. Miller v. Board of Public 
Works, 195 Cal. 477; 38 A. L. R. 1479. To 
hold otherwise would be to fix cities' devel¬ 
opment in the mould of the first zoning 
ordinances enacted. 

In the case of Marblehead Land Company v. Los 
Angeles, C. C. A. 9th Cir. 47 Fed. (2d) 528, the 
court held that no one has a vested right to th^ con¬ 
tinued existence of a zoning ordinance. 

And in the case of Reichelderfer v. Quin'h, 287 
U. S. 315, it was held “that the zoning regulations 
are not contracts by the Government.” 
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The question here presented, we submit, has al¬ 
ready been decided by this court in the case of 
Larrabee v. Bell, 56 App. D. C. 121, where, in a 
proceeding brought by property owners in the 
neighborhood to enjoin the erection of an apart¬ 
ment house to a height in excess of 55 feet, the 
court sustained the power of the Zoning Commis¬ 
sion to change the 55 and 85 foot height districts to 
60 and 90 feet respectively. The court said: 

We are not impressed with the contention 
of counsel for plaintiffs that this limitation 
applies only to the original regulations and 
orders adopted by the Commission and not 
to succeeding regulations and orders. The 
language of the statute refers to “orders 
and regulations authorized under this Act”, 
and the Act provides for succeeding orders 
and regulations either as original orders or 
those in modification of orders and regula¬ 
tions already in force. (Italics supplied.) 

Plaintiff next contends that the order of June 
24, 1924, by which plaintiff’s property was placed 
in the “A restricted” district, is void for uncer¬ 
tainty. This order changed “from the ‘A’ area to 
the ; A restricted’ area all property exempted from 
‘A Restricted’ area when ‘A Restricted’ area dis¬ 
tricts were originally created on October 31, 1923, 
being lots and parcels located in or near” certain 
squares enumerated in the order (record page 61). 

But this order is made definite when we refer to 
the order of October 31, 1923, which changed from 
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the “A” area district to the “A restricted) 7 ’ area 
district all property within certain boundaries “ex¬ 
cept that property for which protests agains: inclu¬ 
sion in 'A restricted 7 area are on file with the Zon¬ 
ing Commission 77 (record page 54). A protest hav¬ 
ing been filed on behalf of plaintiff’s property, it 
was thus excluded from the order of October 31, 
1923, and included in the order of June 24, |924. 

Plaintiff next contends that the order ot June 
24, 1924, is void because the Zoning Commission 
“considered matters not presented at said public 
hearing 77 and “information derived elsewhere than 
at said public hearing” and also permitted persons 
to be heard who had no interest in the properties 
transferred and who did not live within threg blocks 
of such property. A zoning commission acts in a 
legislative capacity. Its duty is to devise a general 
plan or scheme for the zoning of the entire city. 
In order to do this, it is necessary that it vijew the 
land involved and gain information from every 
source it can in order that the growth of the city 
may be advanced in an orderly manner. Kinder 
plaintiff’s contention the members of the foiling 
Commission would be precluded from making a 
study of the science of city planning. Zoning is a 
matter of general public interest. The improper 
zoning of one piece of property may blight large 
area and, therefore, persons living some distance 


from the property involved may have a vital 
est in its zoning. 


inter- 
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Plaintiff next complains that in placing his 
property originally in the “A restricted’’ area dis¬ 
trict it was not considered separately but was con¬ 
sidered at the same hearing with numerous other 
properties. There is no requirement of law that 
each piece of property shall be considered sepa¬ 
rately. All that is required is that the owner of the 
property be given a hearing, which was done here. 
At the public hearing of May 15, 1924. the then 
chairman of the Zoning Commission stated that it 
would take too much time to take up and discuss 
each parcel by itself, but requested the different 
property owners to submit a statement in writing 
* 4 as to why that particular property should be ex¬ 
cluded from being put in the ‘A Restricted’ class’' 
(record page 60). No objection was made on be¬ 
half of plaintiff’s property to such procedure, and 
it is too late to object now. In any event, plaintiff 
was given a separate hearing upon his application 
for change of zoning filed in 1931. 

Plaintiff also contends that the proviso to the 
order of June 24, 1924, is indefinite and, therefore, 
void. We submit it is clear. It was inserted to 
relieve against any undue hardships which might 
exist by reason of the inclusion of large areas in 
the newly created “A restricted” district. But 
whether it be definite or indefinite, plaintiff fails to 
show that he has been damaged thereby. Not hav¬ 
ing been damaged, he is in no position to question 
its validity. Heald v. District of Columbia, 259 
U. S. 114,123. 
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It is also contended by plaintiff that the *j A re¬ 
stricted” area regulation is void because it incor¬ 
porates therein matters relating to use. Tljere is 
no requirement of the statute that matters of l}eight, 
use, and area shall each be controlled by a separate 
set of regulations. If these matters were treated 
separately, a much greater number of districts must 
be created, thus resulting in confusion. An Exam¬ 
ination of the zoning regulations will disclosb that 
it has been the practice of the zoning Commission 
ever since its establishment to combine thes^ mat¬ 
ters in a single regulation. Plaintiff utterly fails 
to show that this practice has resulted in anyi dam¬ 
age to him. 

It will be seen from the zoning map of the Dis¬ 
trict of Columbia, offered in evidence by defend¬ 
ants, that a large part of the territory in the north¬ 
west section of the District, especially the portions 
which have been recently developed, are included 
in the “A restricted” district. Although plain¬ 
tiff’s property was transferred to this district on 
June 24, 1924, no attack has been made until now 
upon the validity of this regulation in toto. In the 
meantime, persons have purchased homes and im¬ 
proved their properties in reliance upon the z'pning 
thereof. To now permit the plaintiff, after this 
great delay, to raise this question and strike down 
a class of zoning, under the protection of which a 
large portion of the District has developed, would 
be prejudicial to the public interest. 
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In the case of Greathouse v. Dern, 289 U. S. 352, 
it was said: 

* * * in its discretion a court of equity 

may refuse to enforce or protect legal rights, 
the exercise of which may be prejudicial to 
the public interest. 

Ill 

Evidence as to statements made by the chairman of the 
Zoning Commission were properly excluded 

Plaintiff assigns as error the refusal of the trial 
justice to receive in evidence certain excerpts from 
the minutes of the Zoning Commission concerning 
statements of its then chairman made in 1923 and 
1924 with respect to the burden of proof to be im¬ 
posed upon property owners desiring to have their 
properties excluded from the “A restricted” area 
district when the surrounding properties were so 
zoned. This was a mere matter of procedure lying 
within the discretion of the Zoning Commission. 
We are not here concerned with the procedure fol¬ 
lowed by the Zoning Commission in taking a cer¬ 
tain action, but with the action itself. If plaintiff’s 
property was properly included in the “A re¬ 
stricted” area district after the public hearing 
required by law, the question upon whom was the 
burden of proof is immaterial. No objection to the 
procedure now complained of w^as made to the Zon¬ 
ing Commission on behalf of plaintiff’s property. 
Again, we submit the objection comes too late. 


Furthermore, the statements of the then chairman 
of the Zoning Commission made in 1923 and 1924 
can throw no light upon the refusal of the Com¬ 
mission to grant plaintiff’s application for rezon¬ 


ing in 1931. 


IV 


i 

The testimony offered from the record of the Zoning 
Commission at the hearing of June 14, 1923, was prop¬ 
erly excluded 

Plaintiff also assigns as error the refusal of the 
trial justice to receive in evidence statements made 
by individual members of the Zoning Commipsion 
before the adoption of the regulation creating the 
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A restricted” area as to the procedure to be fol¬ 
lowed by the Board in the event the regulation was 
adopted. Such evidence can have no bearing upon 
the issues here presented. Furthermore, tlip rec¬ 
ord discloses the formal action taken by the Com- 
mission sitting as a Board, and it is bound onlv bv 
such action. The Commission cannot be bound by 
the personal statements of its members. Wittner 
v. Reichelderfer, 59 App. D. C. 379. 

V ! 

The statement made by the chairman of the Zoning 
Commission at the hearing of January 17, 1924, was 
properly excluded 

The statement of the chairman of the Zoning 
Commission which plaintiff offered in evidence was 
to the effect that the Commission alreadv hadltesti- 
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monv relative to the benefits to be derived from the 

•/ 

elimination of apartment houses from certain dis¬ 
tricts (record page 54). By this statement the 
Zoning Commission did not preclude one from 
pointing out his objections to such a regulation gen¬ 
erally or to the inclusion of his property in the “A 
restricted” district should it be created. It is un¬ 
questionably the duty of a Zoning Commission to 
inform itself from writings, the opinions of experts 
and the experience of other cities upon the subject 
of the advantages and disadvantages of particular 
classes of zoning upon the various characters of 
neighborhoods. We submit the evidence excluded 
could have thrown no light upon the issues before 
the court. 

VI 

Evidence as to when plaintiff bought and what he paid 

for the property was properly admitted 

Plaintiff complains of the action of the trial 
court in requiring him to testify when and for what 
price he purchased the property. He stated that 
he purchased the property at 650 or 700 a square 
foot in 1928 or 1929, at which time it was zoned in 
the “A restricted” area district (record pages 83, 
84). Plaintiff had offered the testimony of an ex¬ 
pert witness to the effect that the value of the prop¬ 
erty with its present zoning was approximately 150 
a square foot, whereas, if it were zoned in the 60 
foot height and C area districts it would have a 
value of $2.50 a square foot. Since plaintiff pur- 


chased the property restricted by its present zon- 
ing, the value which he placed upon it when hje pur¬ 
chased was competent evidence upon the question 
of present value. Washington Home for incur¬ 
ables v. Hazen, 63 App. D. C. 185. It w^s eer- 
tainlv an element to be considered in testing the 

4 / | 

opinion of the expert witness. j 

VII j 

The findings of fact requested by appellant \jere 
properly stricken from the record 

There is no requirement in the new equity rule 
No. 1W-2. of the Supreme Court of the United jStates 
which requires a party to an equity proceeding to 
submit findings of fact to the court. Tliej court 
under the rule is directed to make the findings. 

In Briggs v. United States, 45 Fed. (2d) 479, 
C. C. A. 6th Cir., it was held that an opinion of the 
trial judge setting up the facts as he found them 
to exist, together with his conclusions of law, satis¬ 
fied the rule. Can it possibly be contended that it 
is the dutv of litigants to submit drafts of opinions 
to the courtIf an attorney should be so tyold as 
to do this the court would promptly order such 
drafts stricken from the record. The same reason¬ 
ing applies to the submission of findings of fact and 
conclusions of law which are virtually the opinion 
of the court. The cases relied upon by plaiiftiff do 
not establish a different rule. They merely hold 
that one cannot object to the failure of the c^urt to 
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make a finding upon a specific point unless he has 
called that failure to the court’s attention. In any 
event, if the court below committed error in strik¬ 
ing the findings of fact and conclusions of law ten¬ 
dered by plaintiff it was a harmless error, since 

they are not in conformity with the facts and law 

* ^ 

found by the court. 

VIII 

An equity court has no power to control the exercise of 
discretion of administrative officers 

The limitations upon the power of a court to 
control official action are the same in a suit in equity 
for a mandatory injunction as in an action at law 
for writ of mandamus. 

In the case of United Staten v. Mellon, 59 App. 
D. C. 24, this court said: 

It is immaterial whether the remedy 
sought is by injunction or mandamus, 
whether it is to enforce a law or to restrain 
the enforcement of a law, the result is the 
same. The relator to be entitled to relief 
must be able to show that he will sustain a 
personal injury by the threatened violation 
of some positive administrative act, which 
the official is required by law to perform. 

In Moore v. j Beany, 34 App. D. C. 31, this court 
said: 

The power to enjoin the action of an execu¬ 
tive officer, or of a subordinate tribunal, in a 
given case, rests upon the same foundation 
as that to compel action by mandamus. 
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In United States ex rel. Riverside Oil Company 
v. Hitchcock, 190 IT. S. 316, the court said: j 

_ Neither an injunction nor mandamus will 
lie against an officer of the Land Department 
to control him in discharging an official duty 
which requires the exercise of his judgment 
and discretion. 

In McKenzie v. Fisher, 40 App. D. 0. 7-i, this 
court said that “the writ of injunction” is 4anal¬ 
ogous to, and governed by, the same principles as 
the writ of mandamus.’’ 


The establishment of zoning districts is a legislative act 

involving the exercise of judgment and discretion 

As above pointed out, this case must be tested 
by the principles of mandamus. 

In the case of United States ex rel. Simons v. 
Hines, 63 App. D. C. 55, this court recently said: 

And the writ of mandamus is always an 
extraordinary remedy, resting in the "grace 
and discretion of the court, when the act de¬ 
manded to be done is ministerial by nature, 
and the obligation to do it is clear, peremp¬ 
tory, and indisputable. 

Before the writ may issue the law must 
not only authorize but require the act to be 
done as demanded. 

The Zoning Act does not impose upon the Zpning 
Commission any duty to zone property in any par¬ 
ticular way. That matter is left to its judgment 
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and discretion. In fact, as before pointed out, as 
the owner of more than 20 percent of the frontage 
here sought to be changed protested the change, the 
Commission was forbidden by Section 4 of the Zon- 
ing Act to grant the petition, except upon unani¬ 
mous vote. 

The zoning of property is a legislative act (Zalin 
v. Board of Public Works, 274 U. S. 325), like the 
fixing of rates for public utilities and the assessing 
of property for taxation. That this act is performed 
bv a board or commission instead of by the legisla- 
ture itself does not affect its character. It is well 
settled that courts have no jurisdiction to compel 
the performance of such an act. Their power is 
limited merely to the protection of individuals from 
the effect of legislative acts which deprive such in¬ 
dividuals of their constitutional rights. 

In the case of Reagan v. Farmers Loan and Trust 
Company, 154 IT. S. 362, 397, the court said: 

It is doubtless true, as a general proposi¬ 
tion, that the formation of a tariff of charges 
for the transportation by a common carrier 
of persons or property is a legislative or 
administrative rather than a judicial func¬ 
tion. * * * The courts are not author¬ 

ized to revise or change the body of rates 
imposed by a legislature or a commission; 
they do not determine whether one rate is 
preferable to another, or what under all cir¬ 
cumstances would be fair and reasonable as 
between the carriers and the shippers; they 
do not engage in any mere administrative 


41 


work; but still there can be no doubt} of their 
power and duty to inquire whether a| body of 
rates prescribed by a legislature or a commis¬ 
sion is unjust and unreasonable, and such as 
to work a practical destruction to rights of 
property, and if found so to be, to restrain its 
operation. 

In the case of Pacific Gas dc Electric Company v. 
San Francisco, 265 U. S. 403, 415, the courtj said: 

Our concern is with confiscation.! Rate- 

i 

making is no function of the courts; their 
duty is to inquire concerning results knd up¬ 
hold the guaranties which inhibit thi taking 
of private property for public use without 
just compensation under any guise. 

And in the case of Louisville and Nashville Rail¬ 
road Co. v. Garrett, 231 U. S. 298, 314, tile court 
said: | 

Undoubtedly, a State may permit appeals 
to its courts from the rate-making orders of 
its railroad commission and, upon thq review 
of such orders, it may expressly authorize its 
judicial tribunals to investigate and decide 
questions which otherwise would not belong 
to them, or even to act legislatively (P rentis 
v. Atlantic Coast Line, supra). But the 
guaranties of the Fourteenth Amendment do 
not entitle the carrier to the exercise! by the 
courts of such extra-judicial authority. 

The Zoning Act does not authorize this court to 

sit as an appellate tribunal to review the aet^ of the 

! 

zoning commission. 
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In the State Railroad Tax Cases, 92 U. S. 575, 
614, 615, in considering the power of the court to 
control the action of State taxing officers it was 
said: 

One of the reasons why a court should not 
thus interfere, as it would in anv transaction 

4 / 

between individuals, is, that it has no power 
to apportion the tax or to make a new assess¬ 
ment, or to direct another to be made bv the 

> %/ 

proper officers of the State. These officers, 
and the manner in which thev shall exercise 

4 / 

their functions, are wholly beyond the power 
of the court when so acting. The levy of 
taxes is not a judicial function. Its exercise 
bv the Constitutions of all the States, and bv 

V / x> 

the theory of our English origin, is exclu¬ 
sively legislative. Heine v. Levee Comrs., 19 
Wall. 660, 22 L. ed. 226. 

A court of equity is, therefore, hampered 
in the exercise of its jurisdiction by the ne¬ 
cessity of enjoining the tax complained of, in 
whole or in part, without any jjower of doing 
complete justice by making, or causing to be 
made, a new assessment on any principle it 
may decide to be the right one. 

And in the case of Burdorf v. District of Colum¬ 
bia, 7 App. D. C. 405, 415, this court, after citing 
the State Railroad Tax Cases, supra, said: 

This strict rule, as declared by the court, 
is founded on the principle that the levying 
of taxes is a legislative and not a judical 
function, and the court can neither make nor 
cause to be made a new assessment if the one 
complained of be erroneous. * * * 
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Under these authorities, this court is without 

1 i 

jurisdiction to grant the prayer of plaintiff Is bill 
that the zoning commission be directed to rpzone 
the property in any particular manner. Of course, 
we do not mean that if this zoning is arbitrary and 
amounts to the taking of property without due 
process of law, as plaintiff contends it doep the 
plaintiff is without remedy in the premises. In 
such a case the zoning will be held void and will be 
disregarded by the courts. But this question must 
be raised in a case presenting a justiciable issue. 
Should plaintiff apply to the building inspector for 
a permit to erect an apartment house upon his prop¬ 
erty and the permit should be denied solely upon 
the ground that the erection of an apartment is 
not permitted in the use district in w T hich the plain¬ 
tiff’s property is zoned, the plaintiff may thpn file 
a petition for writ of mandamus to compel the is¬ 
suance of the permit on the ground that the zoning 

i 

ordinance is void as to his property and therefore 
furnishes no legal excuse for the refusal of thp per¬ 
mit. This was the procedure required by the court 
in the case of Cliff side Park Railroad Company v. 
Cliff side, 96 N. J. L. 278, where it was said: 

Coming to the ordinance itself, I do npt see 
how it is to be set aside in loto becausp cer¬ 
tain parts of it may be invalid. The rple on 
this subject is well settled and is not dtenied 
by prosecutors. When we take up thd par¬ 
ticular parts applicable to them (and I do 
not think all of them are pointed opt), I 
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think that on the ease made by prosecutors a 
certiorari is premature. They do not ap¬ 
pear to have been prevented from building 
any buildings intended for prohibited uses, 
or from carrying on any prohibited busi¬ 
nesses. As to buildings for uses denounced 
by the ordinance, I think the proper proced¬ 
ure is that followed in recent cases in Asbury 
Park and Jersey City, viz, the filing of plans 
and the application for mandamus to allow a 
building permit in case the plans conform 
to valid regulations. English v. Asbury 
Park. No. 252, November term. 1920; Blakes- 
lee, Inc. v. Jersey City, 95 N. J. L. 284. 

This procedure was followed in every case in the 
Supreme Court involving zoning ( Zahn v. Board, 
supra; Gorieb v. Fox, 274 U. S. 603, and Seattle 
Trust Co. v. Roberge, 278 U. S. 116) with the ex¬ 
ception of the cases of Euclid v. Ambler Company, 
272 U. S. 275, and Nectow v. Cambridge, 277 U. S. 
183. The last-mentioned cases merely sought the 
issuance of a permit but by mandatory injunction 
instead of bv mandamus. In the Euclid case 
(which was the first case in the Supreme Court in¬ 
volving the constitutionality of zoning regulations) 
the City of Euclid had adopted an ordinance estab¬ 
lishing a comprehensive plan of zoning for the city. 
The plaintiff, an owner of property in the city, 
brought a bill to enjoin the city officials from en¬ 
forcing the ordinance on the ground that the ordi¬ 
nance as an entirety was void. The court, though 
sustaining the validity of the ordinance and deny- 
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ing the plaintiff the relief sought, held that a mo¬ 
tion to dismiss the bill of complaint was properly 
denied, saving: 

A motion was made in the court below to 
dismiss the bill on the ground that, because 
complainant (appellee) had made no effort 
to obtain a building permit or apply to the 
zoning board of appeals for relief as it might 
have done under the terms of the ordinance 

i 

the suit was premature. The motion was 
properly overruled. The effect of the alle¬ 
gations of the bill is that the ordinance of 
its own force operates greatly to reduce the 
value of appellee’s lands and destroy their 
marketability for industrial, commercial, 
and residential uses; and the attach is di¬ 
rected, not against any specific provision or 
provisions, but against the ordinance as an 
entirety. Assuming the premises, the Exist¬ 
ence and maintenance of the ordinance, in 
effect, constitutes a present invasion of ap¬ 
pellee’s property rights and a threat to 
continue it. Under these circumstance^, the 
equitable jurisdiction is clear. See Terrace 
v. Thompson , 263 U. S. 197, 215; Pierce v. 
Society of Sisters, 268 U. S. 510, 535. 
(Italics supplied.) 

It will be noted that the court, in the Euclid case, 
makes the same distinction that was made in the 
Cliff side case, supra, and that is, while a bill will lie 
to enjoin the enforcement of zoning regulations as 
an entirety, it will not lie to enjoin the enforcement 
of specific provisions thereof as against certain 
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property, since this is tantamount to a decree di¬ 
recting the rezoning of the property. The reason 
for this distinction is plain. If the entire ordi¬ 
nance is void no property in the city can be affected 
thereby and the enjoining of the enforcement 
thereof applies to all property owners alike. Such 
an injunction does not compel legislative action 
by the zoning officials. 

It is essential that zoning ordinances be subject 
to change as conditions may be altered and that 
property be transferred from one use district to 
another when necessity therefor arises. Jardine 
v. Pasadena, 199 Cal. 64. The zoning law of the 
District clearly contemplates such changes. Lar- 
rabee v. Bell, 56 App. D. C. 121. But if the zoning 
is to be effected by order of court it becomes per¬ 
manent. The zoning of one lot necessarily affects 
the character of the surrounding property. If the 
zoning be established by order of court, the com¬ 
mission would be powerless to alter it in the years 
to come, no matter what changes in conditions 
might take place, unless the court should retain 
jurisdiction of' the matter. If that be done, the 
result would be that in a few years the duties of 
the zoning commission would be transferred to and 
become vested in the court. 

Another reason for the distinction pointed out 
in the Euclid case is this. It may well be that 
where property is zoned for detached residences its 
use for an apartment house of a particular char- 
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acter might not be injurious to the surrounding 
neighborhood. Therefore, it may happen tljtat if 
one makes application for a permit to erect an 
apartment house in a certain way it might be en¬ 
tirely just to him and to his neighbors to compel the 
granting of such a permit, even in a case where a 
change of zoning permitting apartment housed gen¬ 
erally might be detrimental to the neighborhood. 
In such a case, the court may determine the effect 
of a particular use upon adjacent property. 

In the case of Toomey v. Reichelderfer, in the 
Supreme Court of the District of Columbia, Equity 
No. 55773 a proceeding such as this to compel the 
rezoning of property, Mr. Justice Bailey said in an 
opinion dismissing the bill of complaint: 

In addition I may add that I do not think 
the Court has the power to direct a re 2 ;oning 
in any particular form or degree, its bower 
is limited to declaring a particular foiling 
void in a particular case. 

x I 

Plaintiff, if the “A restricted” regulation is valid, has 

an adequate remedy at law 

I 

Under the decision in the Euclid case, supra, this 
action was properly brought in equity, if thl regu¬ 
lation creating the “A restricted” area district is 
void in toto. But if plaintiff fails to sustain his 
attack upon the regulation in toto , the jurisdiction 
of equity is gone, and the court cannot proceed to 
administer common-law relief. 
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As was said by this court in Palmer v. Fleming, 
1 App. D. C. 528, 533, 

A court of equity does not acquire juris¬ 
diction by the allegation of an equitable 
ground of relief in a bill of complaint. If 
it did, it would be in the power of any com¬ 
plainant to close permanently the doors of 
all the courts of common law. It would not 
require even as much as the consent of par¬ 
ties to give jurisdiction. Allegations and 
proof both are required for that purpose; 
and when the proof fails, the jurisdiction 
fails. It is only when a party shows himself 
entitled to some part at least of the equita¬ 
ble relief which he seeks that a court of 
equity will proceed to administer common 
law relief also. Dowell v. Mitchell, 105 
U. S. 430; Daily v. Taylor, 1 Russ. & Mylne, 
73; Storey’s Eq. Jur., sec. 74, and cases cited 
in the notes. 

If the regulation creating the “A restricted” 
area district is sustained as valid the action is then 
one solely to compel the Zoning Commission to re¬ 
zone the property. Mandamus is the proper pro¬ 
ceeding to compel official action. 

In the case of T Valkey v. Muscatine, 6 Wall. 481, 
a bill in equity i was filed to require by mandatory 
injunction the mayor and aldermen of the City of 
Muscatine to levy a tax and appropriate so much 
of the proceeds as might be sufficient to pay a judg¬ 
ment that complainant had obtained against the 
City. In holding the bill could not be maintained 
the court said: 
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We are of opinion the complainant has 
mistaken the appropriate remedy in th^ case, 
which was by writ of mandamus from the 
Circuit Court in which the judgment was 
rendered against the defendants. The; writ 
affords a full and adequate remedy at} law. 
There are numerous recent cases inj this 
court on the subject. Knox County v. As- 
pinwall, 24 How. 376; Supervisors v. limited 
States, 4 Wall. 435; Von Hoffman v. City of 
Quincy, Id. 535; City of Galena v. Amy, 5 
Id. 705. 

We have been furnished with no authority 
for the substitution of a bill in equity and 
injunction for the writ of mandamus. An 
injunction is generally a preventive, not an 
affirmative remedy. (Italics supplied.) 

In the case of West Palm Beach v. Zellar (Fla.), 
107 So. 146, a city ordinance required that one seek¬ 
ing a license as a supervising electrician must first 
pass an examination. Zellar contended that this 
ordinance was void and that he was entitled to a 
license as a supervising electrician without being 
required to subject himself to an examination. | He 
thereupon brought a bill in equity to enjoin the city 
officials from enforcing against him the ordinance 
requiring such examination. In dismissing the bill 
on the ground that Zellar had an adequate and Com¬ 
plete remedy at law in a mandamus proceeding to 
compel the issuance of the license without an exami¬ 
nation, the court said : 

This appeal is from an order restraining 
the city officials from enforcing regulations 
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requiring an examination for obtaining a li¬ 
cense under the city ordinance to carry on 
the business of supervising electricians. If 
the ordinance requiring examinations of the 
applicant as a prerequisite to the granting of 
a license is invalid as alleged, the matter may 
be adjudicated in mandamus proceedings; 
and, as the remedy at law is full, complete, 
and adequate and no sufficient grounds for 
equitable interference appearing, the order 
granting an injunction against the city is 
reversed, with directions to dismiss the bill 
of complaint. 

In the case of Cox et al. v. Malden & Melrose 
Gaslight Co., 199 Mass. 324, 85 N. E. 180, the court 
said: 

The plaintiffs, upon petition, would be en¬ 
titled to a writ of mandamus against the 
defendant, to compel the delivery of gas, in 
the performance of a quasi public duty un¬ 
der the statute. It does not follow that they 
can maintain this suit in equity. The rem¬ 
edy at law, already referred to, is perfect. 
We see no ground for jurisdiction in equity. 

In Grace Missionary Church v. City of Zion, 300 
Ill. 513; 133 N. E. 268, a bill in equity was filed 
praying for an injunction against the City and 
Mayor from i enforcing against the appellant a 
building ordinance of the city and from interfer¬ 
ing with the erection of the appellant’s church 
building. The court, in dismissing the bill, said: 

Under that state of facts the complainant 
had an adequate and complete remedy at law 


by writ of mandamus to compel the issuance 
of the permit. 

In 32 Corpus Juris, page 66, it is said: 

While there is some authority to thej con¬ 
trary, the well-settled rule is that a manda¬ 
tory injunction will not be granted vrhere 
mandamus furnishes an adequate reniedv; 
such is the case where the object of the bill 
is to compel the performance of some official 
ministerial act as required by law, or test 
the validity of a legislative apportionment, 
or to compel a public-service corporation to 
perform a quasi public duty; and mandamus 
is the proper and adequate remedy to com¬ 
pel a municipal corporation to appl^ its 
funds in payment of a judgment. j 

From the notes to the above quotation it appears 
that the only state which fails to follow the 
eral rule is Kansas. 

i 

In the ease of Burgess v. Wilbur, 60 App. ^D. C. 
212, this court said: 

Appellants filed what they denominated a 
bill in equity in the Supreme Court of the 
District of Columbia asking the court tjo de¬ 
cree certain acts of Congress affecting the 
Seminole Indians to be unconstitutional and 
void, and to declare the legal and equitable 
rights of the plaintiffs under certain treaties 
and acts of Congress; to grant a writ of 
mandamus directed to the defendants com¬ 
pelling them to perform their duties under 
said laws and treaties as construed bjy the 
court; to grant a permanent injunction en- 


gen- 


joining the defendants from doing any and 
all unlawful acts complained of; and to ren¬ 
der an accounting. The court sustained a 
motion to dismiss the bill, from which this 
appeal was taken. 

* * * * * 

The bill is likewise defective, in that it 
seeks a writ of mandamus to compel the de¬ 
fendants to perform their duties under the 
law as interpreted by the court. Injunction 
and mandamus cannot be obtained in the 
same proceeding. Mandamus is exclusively 
a common law remedy, and cannot be in¬ 
voked, through an equity court . (Italics 
supplied.) 

In the case of Doershuck et aJ. v. Mellon et ah, 
60 App. D. C. 383, this court said: 

* * I* Fpk e instituted in this case 

is like Mellon v. Orinoco Iron Co., 266 U. S. 
121, and Houston v. Ormes, 252 U. S. 469, 
and in those cases it was held that the pay¬ 
ment bv the Government of a trust fund to 
the person entitled to receive it is a minis¬ 
terial duty the performance of which may be 
compelled by mandamus and that, as a nec¬ 
essary consequence, where another has an 
equitable right in the fund he may have re¬ 
lief against the officials of the Treasury 
through a mandatory writ of injunction or a 
receivership. * * * 

Thus it will be seen that the courts of this district 
have uniformly maintained the principle that one 
is not entitled to equitable relief where he has an 
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adequate and complete remedy at law by j man¬ 
damus. Of course, as pointed out in the case above 
cited, if one’s right is equitable and one of which a 
court of law will not take cognizance his remedy 
then is by mandatory injunction. But that is not 
this case. 

The raising of the question of adequate remedy 

i 

at law is more than a mere technicality. Congress 
has seen fit in the sections of the Code relating 
to mandamus to provide a special statutory proce¬ 
dure in suits to compel official action. 

In the first place process is not issuable as a mat¬ 
ter of right. The Code, section 1274, says: ‘'upon 
the filing of such petition the court may lay a ikile”, 
etc. The word “may” is permissive. 

In the case of Ilolzendorf v. Hay, 20 App. jD. C. 
576, this court stated that “section 1274 was in¬ 
tended to lay down a general rule of practice for 
the protection of defendants from hasty apd ill- 
advised action.” But in equity, process issues as a 
matter of course, no matter how ill-advised the bill 
of complaint may be. If a litigant is to be per¬ 
mitted to take his choice as between mandamus and 
mandatory injunction, the protection afforded Gov¬ 
ernment officials by this section of the Code becomes 
a nullity. 

In equity, upon the filing of the answeif, the 
plaintiff may join issue and set the case for jtrial. 
A different rule prevails in mandamus. Section 
1276 of the Code provides that a petitioner may 
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plead to or traverse all or any of the material aver¬ 
ments set forth in the answer. The pleading tiled 
bv petitioner nuav take the form of a demurrer. 
United States ex rel West v. Hitchcock, 19 App. 
D. C. 333. No joinder of issue can be filed until 
after the petitioner has pleaded to the answer. 
Section 1276 of the Code provides “and the de¬ 
fendant shall take issue or demur to said plea or 

traverse within five da vs thereafter." 

%! 

In the case of McKenzie v. Fisher, 40 App. D. C. 
74, this court stated that the proper procedure in a 
suit for mandatory injunction was for the defend¬ 
ant to answer and not to move to dismiss the bill. 
The result is that, as in the case at bar, no oppor¬ 
tunity is afforded the defendants for raising issues 
of law until the trial on the merits. But in man¬ 
damus, under the procedure prescribed by the stat¬ 
ute, the defendant is expressly given an opportu¬ 
nity to demur after the plea to the answer is filed, 
and thus raise an issue of law. Such a demurrer 
searches the record. Stowell v. Deming , 57 App. 
D. C. 223. 

This additional pleading required on behalf of 
the plaintiff in a mandamus case in which the peti¬ 
tioner is compelled to admit or deny the averments 
of the answer almost invariably results in the crea- 
tion of an issue of law, whereas a great majority of 
the equity cases go to trial. If a case is tried upon 
an issue of fact as well as of law it necessarily 
means that the officers of the Government are re- 
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quired to attend upon the court as witnesses and 
thus be taken away from their official duties.! And 
even if an issue of fact is raised in a mandamus 


case the result of the additional pleading 


greatly simplify the issues and relieve the dfefend- 


is to 


1 mat- 


ants of the burden of proving all of the form 
ter which should be admitted. 

XI 


The Bugher and Dorsey cases are not precedent^ as to 
Points VIII, IX, and X of this brief 

In the Bugher and Dorsey cases, supra, thi$ court 
held that motions to dismiss bills for mandatory in- 
junctions to compel the Zoning Commission to re¬ 
zone property should not have been granted, and 
counsel for plaintiff will probably contend that 
these cases are decisive of the questions raised in 
this brief under Points VIII, IX, and X. But an 
examination of the briefs filed in those casts will 
disclose that the only question discussed was 
whether the zoning was arbitrary or unreasonable. 
No contention was made in the briefs that the court 
was without jurisdiction to direct the rezoning of 
property, even if the present zoning was confisca¬ 
tory, or that the remedy, if there was a remedy, 
was at law by mandamus; nor were these questions 

considered bv the court. 

%/ 

In the case of Dows v. Chicago, 11 Wall. 108,110, 
the court, in holding that equity would not jenjoin 


56 


the collection of a tax when there was an adequate 
and complete remedy at law, said: 

In the cases where equity has interfered, 
in the absence of these circumstances, it will 
be found, upon examination, that the ques¬ 
tion of jurisdiction was not raised or was 
waived. 

Since the questions here raised were neither 
urged before, nor considered by, the court in the 
Buglier and Dorsey cases, we submit these cases 
cannot be considered as precedents. 

CONCLUSION 

For the reasons stated we respectfully submit 
that the decree of the lower court was correct and 
should be affirmed. 
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